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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The first question is, did the trial Court commit reversible error 
in directing a verdict for the defendant on the ground that there was in- 
sufficient evidence to be submitted to the jury on the issue of negligence 
on the part of the defendant in failing to keep a proper lookout to avoid 
striking the minor plaintiff, a child of tender years, who was crossing 
a public highway at the time of the accident? : 


The second question is, did the trial Court commit reversible error 
in refusing to submit the issue of fact to the jury as to whether the ac- 
cident occurred in an intersection or crossing, and if so, whether there 
was negligence on the part of the defendant in failing to yield the right of 


way to the minor plaintiff, a child of tender years? 
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ARGUMENT: 


I, The Lower Court Committed Reversible Error In Directing A 
Verdict For The Defendant On The Ground That There Was 
Insufficient Evidence To Be Submitted To The Jury On The 
Issue Of Negligence On The Part Of The Defendant In Fail- 
ing To Keep A Proper Lookout To Avoid Striking The 
Minor Plaintiff, A Child Of Tender Years, Who Was Cross- 
ing A Public Highway At The Time Of The Accident . 


I. The Lower Court Committed Reversible Error In Refusing 
To Submit To The Jury The Issue Of Whether Or Not The 
Accident Occurred In An Intersection Or Crossing And 
Whether Or Not The Minor Plaintiff Had The Right Of 
Way At The Time Of The Accident . . . . . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,560 


LENNERT EKBERG, JR., a minor, by 
Lennert Ekberg, Sr., his father and next friend, 
and 

LENNERT EKBERG, SR., 


Appellants, 
v. | 
RICHARD DEAN GIFFORD, 
Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Jurisdiction is conferred by 28 U.S.C.A., Section 1291, on this - 
Court, and by Act of February 27, 1877, 19 Stat. 253, Ch. 68, Section 2, 
D. C. Code, 1951 Ed., Title 11, Section 306, on the lower Court. 


This is an appeal from judgment in favor of the appellee in the 
lower Court entered on the 15th day of May, 1958. (App. 36) Notice of 
Appeal was filed on the 27th day of May, 1958. (App. 36) This isa 
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suit to recover damages in excess of three thousand dollars, exclusive 
of interest and costs, for personal injuries and monetary loss sustained 


by the plaintiffs in an automobile accident. (App. 1) 


STATEMENT OF CASE 


The minor plaintiff at the time of the accident involved in this 
suit was eight years of age, but, by reason of certain congenital defects 
and serious illnesses, had developed the intelligence of a child of four, 
together with seriously arrested physical development (App. 7). The 
physical features and details of the scene of the accident are shown in 
two photographs received into evidence, Plaintiffs' Exhibits (1) and (2). 
The accident took place on Ager Road, in the community known as Green 
Meadows, Prince George's County, Maryland. (App. 13) The area in 
which the child was injured was a residential and shopping area, built 
up with homes, sidewalks, a bus stop, and shopping center. (App. 9, 11, 
12 & 23) (Plfs. Exh. (1) and (2); App. 4 & 5) Ager Road in that vicinity 
was 30 feet in width running in a northwesterly and southeasterly direc- 
tion. (App. 8) Immediately south of Ager Road there was a grass plot, 
and next to this plot, a service road also 30 feet wide. A street known 
as 20th Avenue dead-ended on the service road at the point where the 
accident occurred. (App. 9; Plfs. Exhs. (1) & (2), App. 4&5). There 
was no vehicular or pedestrian access to Ager Road from 20th Avenue 
by reason of a fencing in the grass plot area. (App. 9; Plfs. Exhs. (1) 

& (2), App. 4 & 5) On the north side of Ager Road in the vicinity of the 
accident, there was a mud area which later proved to be the bed of 
another public highway dead-ending on Ager Road from the northeast. 
(App. 10 & 11; Pltfs.Exhs. (1) & (2), App. 4&5) There was a grass 
area in which an identified pole was located just southeast of the east 
driveway of an Amoco service station, said grass area being just off 

the curbed shoulder of Ager Road where the accident occurred. (App. 

10 & 12) Ager Road at that point had a macadam surface with a concrete 
shoulder of 6-1/2 incnes between the edge of the macadam and the edge 
of the concrete curb. (App. 10; PlfsExhs. (1) & (2), App. 4 & 5) 
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An eye-witness of the accident, Robert D. Kemp, (J. A. 13), saw 
the defendant's automobile strike the child. The witness was operating 
a pickup truck on Ager Road in a westerly direction, the opposite 
direction from which the defendant's automobile was traveling. He 
testified that it was about dusk, growing dark, that he had his dim lights 
on, that he could see about 50 yards down the road, that when he first 
saw the child, his truck was 50 to 60 feet from the child and the witness 
became concerned about the child; that at that time he was traveling 
approximately 25 miles per hour in a 25 or 30 mile zone (see stipulation 
of counsel for defendant showing it to be 25 mph zone (App.27)); that the 
child was standing alongside the road, just east of the Amoco station 
about 20, maybe 10, feet from a certain telephone pole located east of 
the station driveway (App. 13 through 16). See also correction on cross- 
examination that distance of pole from station was about 40 feet. (App.. 16) 
(This pole was designated by a serial number by police officer testifying 
for the plaintiff (App.. 28).) Witness Kemp further testified that when he 
first noticed the child, the child was looking toward the witness as the 
witness’ truck was approaching the child's position; that he became con- 
cerned about the child and watched him, wondering what the child was 
going to do next; that he watched the child and applied his brakes; that 
the child started to cross Ager Road and the witness applied his brakes, 
bringing his truck to a full stop, at which time when he thus stopped, the 
child was 15 to 20 feet in front of his truck (App. 16); that the child had 
been at a standstill at the side of the road; that the child proceeded at 
an angle in an easterly direction passing in front of his truck; that the 
child, coming at an angle, was at the center of the road and about 10 feet 
in front of his truck; that the child, as he thus proceeded crossing the 
road in front of the witness, and at a fast walk or trot, the child was 
looking towards the witness and his truck; that then the child, after 
starting to cross the road, turned forward and was going as though he 
was going all the way across (App.. 17); that when the child reached the 
center he again looked toward the witness' truck, then turned his head 
again and went into the path of the defendant's automobile across the 
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center of the road (App. 17); that the child had hesitated in the center F 
of the road. (App. 18) The witness further testified that at the time he 
was braking his truck down to a stop, there were no automobiles in 
front of his truck for a good distance, about 100 yards, and that as to 
head-on traffic, there were no automobiles immediately in front of the 
defendant's automobile (App. 17); that when the witness first noticed 
the defendant's automobile, it was opposite the said telephone pole and 
the witness did not see the defendant's automobile until right at the “ 
time of the impact and when the child was in the center of the street; 

that he was unable to estimate the speed of the defendant's automobile; 
that he then realized the defendant's automobile was going to strike 

the child, and he thought that the child was possibly going to turn back in 
front of the witness’ truck; that he did not hear any warning signal from 
the defendant's automobile, but did hear screeching of brakes when he 
came to the realization the child would be struck (App. 18 & 19); that the 
defendant's automobile prior to the impact was braking down (App. 26). 
The witness further stated that he was operating his truck on his side of 
the road; that the left front of the defendant's automobile struck the child 
when the child was about 2 to 5 feet over the center of the road on the 
defendant's side of the road (See testimony of police officer that point of 
impact was about 7 feet from center of road on defendant's side of road 
(App. 28));that the witness observed skid marks the next day in the area 

of the point of impact 4 to 5 feet long (App. 19 & 20); that the defendant's 
automobile stopped immediately after the impact (App. 22); that the child's 
body was rolled along the road directly in front of the defendant's auto- 
mobile about 30 feet from the force of the impact (App. 21 & 22); that 

the defendant's automobile had stopped a few feet after the impact, 8 to 

10 feet, maybe not that much, a short distance. (App. 23) The witness 4 





further stated the weather and road surface were dry. 


The child sustained a concussion of the brain, bruises, shock, 
lacerations, and fractures of the skull, arm and leg, and his only 
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permanent injury, other than scars, was a tenderness of his scalp. 
(App. 6 & 7) 


) 
STATUTE INVOLVED 


1957 Annotated Code of Maryland, Article 66-1/2, Section 236, 
which reads as follows: 


Pedestrians' right of way at crosswalks. 

(a) In general. - All pedestrians shall have | 
the right of way at street crossings in the towns 
and cities of this State, except where traffic is 
controlled at such crossings by traffic officers, 
or traffic-control devices. Between street | 
crossings in such towns and cities, vehicles 
shall have the right of way. 


STATEMENT OF POINTS TO BE URGED 


1. In connection with the first question posed by this appeal, 


(namely, did the trial Court commit reversible error in directing a 
verdict for the defendant on the ground that there was insufficient evi- 
dence to be submitted to the jury on the issue of negligence on the part 
of the defendant in failing to keep a proper lookout to avoid striking the 
minor plaintiff, a child of tender years, who was crossing a public high- 
way at the time of the accident?) the appellants contend that the lower 
Court erred in directing the verdict on this ground, for the reason that 
under the Maryland law, there is a duty to keep a careful lookout to 
avoid striking children who are close to a public highway and may sud- 
denly run out in front of vehicular traffic, and particularly where the 
driver of an automobile is afforded a warning of a child's intention to so 
cross the highway directly in his path, in that a vehicle, approaching 
from the opposite direction, observes the child, slows down to a stop and 
permits the child to walk quickly across his right of way and over to the 
right of way of the defendant's automobile; and particularly when it is 
shown that prior to the accident there was no obstruction to the view of 
either the defendant or the operator of the vehicle approaching from the 
opposite direction as aforesaid; and that if the defendant had in fact 
been keeping a proper lookout, he would have seen the child, the other 
vehicle coming to a stop, and the child hurrying in front of the stopped 
vehicle and approaching the defendant's right of way. , 
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A further point to be considered with reference to lookout is that 
the evidence clearly shows the defendant was operating his vehicle at 
a moderate rate of speed, and if he had kept a proper lookout and had 
seen the child, he could have avoided striking him, to the same extent 
as the other vehicle did observe the child and brought his vehicle to a 
full stop from a greater speed than the defendant was traveling. 


2. In connection with the second question raised by this appeal 
(namely, did the trial Court commit reversible error in refusing to 
submit the issue of fact to the jury as to whether the accident occurred 
in an intersection, or crossing, and, if so, whether there was negli- 
gence on the part of the defendant in failing to yield the right of way to 
the minor plaintiff, a child of tender years?), the appellants contend 
the lower Court erred in directing the verdict and not submitting this 
issue to the jury. The Maryland law clearly imposes a duty upon 
operators of vehicles under the circumstances involved in this case to 
yield the right of way to a pedestrian, and the issue as to whether an 
accident occurred in an intersection or not is a question for the jury to 
determine from all the evidence. 


SUMMARY OF ARGUMENT 
I 


_ The minor plaintiff at the time of the accident was a child of eight 
years of age, but by reason of congenital defects and serious illnesses, 
his development, both mental and physical, was arrested so that he 
actually had developed the intelligence and physical capacity of a child 
of four. 


The child was crossing Ager Road in Green Meadows, Prince 
George's County, Maryland, at dusk, but at a time when there was a 
clear view to drivers, and the weather and road were dry. 


The defendant's automobile was traveling in a generally easterly 
direction on Ager Road, and the child was crossing from the north to the 
south side of the road. The area was residential and contained 
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homes, sidewalks, a bus stop, and shopping center. Two roads inter- 
sected with Ager Road at that point, one of which had not been completed 
at the time of the accident. 


A witness was driving in a westerly direction on Ager Road as the 
defendant was approaching the scene driving easterly. The said witness 
observed the child about 50 yards down the road and became concerned 
over the child's intentions by reason of the poise of his body at the edge 
of the road and the further fact that the child was looking directly at this 
witness. Accordingly, he slowed down from a speed of about 25 miles 
per hour to a full stop, at which time the child hurriedly walked or 
trotted in front of him, and gained the center of the road about 10 feet 
ahead of his truck. The child had at first looked at the witness ; then, 
when the child started across the road, he looked straight ahead; then 
on gaining the center of the road, the child turned to again look at the 
witness, finally turning toward the approaching automobile of the defen- 
dant and started across the eastbound lane, and was struck about 7 feet 
south of the center of the road and by the left front of the defendant's 
automobile. The evidence clearly showed that there was no ‘obstruction 
to the view down Ager Road of either the witness or the defendant prior 
to the accident and that the defendant was proceeding at a moderate rate 
of speed, this being determined from the short skid marks and the fact 
that after the impact the defendant's automobile stopped between 8 to 10 
feet, maybe less, beyond the point of impact. 


The law is well settled that it is the duty of an operator of a vehi- 
cle to keep a proper lookout, and he is charged with seeing that which he 
would have seen had he kept such a lookout. Where there is no obstruction 
to the view of the driver, and he observes a child of tender years poised 
at the edge of the highway, and then observes that a truck approaching 
from the opposite direction slows down to a full stop to allow the child 
to cross the road, and that the child has begun to cross the road hur- 
riedly and obviously about to cross in front of the driver, then his duty 
is clear: he must bring his automobile under such control that he 
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will not under any circumstances strike the child, whether this be done 
by stopping, swerving or other action. 


At any rate, in the case at bar it is an issue of fact for deter- 
mination by the jury under the evidence. If the jury finds the above 
facts, then, under a proper instruction of the trial Court, there could be 
a verdict for the child. 


The principal argument of the defendant, as it is understood by 
the appellants, appears to be, that the defendant did not see the child 
until it was too late to avert the accident, or, to put it another way, that 
the driver did not have a chance. To reach this conclusion, it would be 
necessary to ignore all the evidence showing ample opportunity on the 
part of the defendant, who had an unobstructed view of the child over a 
long distance down the road, to avoid striking the child. It would be 
further necessary to discount and hold for naught the obvious fact that 
another driver, approaching the child on the child's side of the road, 
did observe the child, recognized the imminent danger inherent in the 
Situation, and took immediate steps to prevent injuring the child. The 
defendant's duty in the premises was precisely the same as that of the 
driver of the truck. The jury could have been more than justified to 
draw an inference from the facts that the defendant was not maintaining 
a proper lookout. 


I 
The testimony of witness John W. Leon and a study of the two 
photographs of the scene of the accident show that the accident happened 
in an intersection or crossing, and that, accordingly, the child had the 
right of way since he entered the intersection or crossing before the 
defendant's automobile reached the area. 


It is an issue of fact for determination by the jury under all the 
evidence, whether the place where the accident occurred constituted 
an intersection or crossing. 
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Ager Road at the point where the child made his crossing runs 


through a residential area containing homes, sidewalks, a bus stop, and 
a shopping center. It would seem that the location of the bus stop, 
across from the point where the child started his crossing and a short 
distance to the west, would encourage persons of adult comprehension 
to make their crossings in that area, and if certain allowance be made 
for the intelligence of the child involved herein, it would not be con- 
sidered at all unusual to expect a child to cross at sucha place. 


Furthermore, there was a street which dead-ended on the service 
road servicing homes on Ager Road, although it is true that there was 
neither vehicular or pedestrian access to the travelable portion of 
Ager Road from this service road. The service road ran parallel to 
Ager Road and was separated from it by a grass plot containing a 
fencing. At the point where the child started his crossing, there was 
an unfinished road intersecting with Ager Road and running off ina 
northeasterly direction from Ager Road. At that time the concrete 
curbing along Ager Road had been removed to allow for this road to 
be completed, the bed of this new road had already been prepared. 


It would seem from a consideration of the foregoing, that there 
was sufficient evidence to be submitted to the jury on the two points: 
(1) did the accident occur in an intersection or crossing, and (2) did the 
child enter the roadway before the defendant reached the place of the 
accident. : 
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ARGUMENT 
I 

THE LOWER COURT COMMITTED REVERSIBLE ERROR IN DIRECTING 
A VERDICT FOR THE DEFENDANT ON THE GROUND THAT THERE WAS 
INSUFFICIENT EVIDENCE TOBE SUBMITTED TO THE JURY ON THE ISSUE 
OF NEGLIGENCE ON THE PART OF THE DEFENDANT IN FAILING TO KEEP 
A PROPER LOOKOUT TO AVOID STRIKING THE MINOR PLAINTIFF, A CHILD 
OF TENDER YEARS, WHO WAS CROSSING A PUBLIC HIGHWAY AT THE TIME 
OF THE ACCIDENT. 


It should be borne in mind that the minor plaintiff at the time of the 
accident was an eight year old child, but that his mental and physical 
development were that of a child of four. As he was poised alongside the 
edge of Ager Road, there was a clear duty on the part of passing motorists 
to use extreme caution to avoid striking him, if he should attempt to run 
across their right of way. There is no doubt whatsoever that the child was 
thus poised in an attitude of imminent intention to cross the road. The 
testimony of witness Kemp shows this beyond any doubt. He saw the child 
from a distance of about 50 yards, and immediately sensed that there was 
danger in the child's manner and position at the edge of the road, he imme- 
diately applied his brakes and brought his pickup truck to a full stop, the 
child then having gained the center of the road and being about 10 feet 
ahead of the truck. 


The defendant, had he been keeping a proper lookout, would have 
observed the actions of the child as clearly as Kemp, or more, since, 
from the perspective of his approach to the scene, he would have been 
afforded a better view down the road to observe the child than Kemp. 
The jury would have been justified from the evidence to infer (1) that he 
was looking and did not discharge his duty to the child and bring his 
vehicle to a stop, or take any other precaution to prevent striking the ; 





child, after realizing the danger inherent in the situation and after 
observing Kemp bring his truck to a stop, or (2) that he was not looking 
directly ahead and did not see the child alongside the road, poised as he . 
was to cross the road, and did not see Kemp bring his truck to a stop. 
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If the jury found that either of the two premises existed, then, under the 
law, the verdict could have been for the plaintiffs. : 


An inference of failure to keep a proper lookout is suggested by 
the fact that the defendant was operating his automobile at a moderate 
rate of speed. The evidence showing the moderate rate of speed is found 
in the testimony as to the short skid marks and the prompt stop after 
impact. Accordingly, if a person is driving his automobile slowly, he 
would have a much better opportunity to observe and evaluate a condition 
of danger on or alongside of the highway, than a driver operating ata 
greater speed. More convincing proof of this point is the reasonable 
caution exercised by witness Kemp approaching the child from the 
opposite direction who, prior to slowing down, was going the lawful rate 
of speed, namely, 25 miles per hour, and in that he did not appear to have 
any difficulty in bringing his truck to a complete stop at least 10 feet from 
the path in which the child was rapidly walking or trotting. ‘It should be 
kept in mind that, from the evidence in the record, there was no obstruc- 





tion or interference in the defendant's view of the child and the stopped 
truck as the defendant's automobile approached the scene of the accident. 
This case would be entirely different if the evidence showed (1) that there 
were vehicles immediately in front of the Kemp truck obstructing the 
defendant's view of the child and the stopped truck, or (2) that there was 
some other obstruction or interference with such view, rendering it im- 
possible to observe the child and the truck prior to the impact and afford 
the defendant a reasonable opportunity to take action to prevent the acci- 
dent. It is conceded that if a child should present himself in the path of 

a moving vehicle without any opportunity on the part of the driver to 
observe the child in time to prevent striking him, then there would be 

no liability on the part of the driver. This is not only good law but a 
matter of common sense and experience to make it possible for traffic 

to flow uninterruptedly through any area, whether residential or other- 
wise. The classic example of such a situation is represented by the 

case of a child running from between parked automobiles into the path 

of moving traffic and being struck. The case at bar must be distinguished 
from the classic case for the reasons previously stated. 7 
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One of the interesting and leading cases in the state of Maryland 
on the point under consideration is that of Henkelmann v. Metropolitan 
Life Ins. Co., 180 Md. 591, 26 A. 2d 418. A review of the highlights of 
this case may be helpful in demonstrating the appellants' position with 
reference to the duty to keep an especial kind of lookout for children on 
or near a public highway. The essential facts in the Henkelmann case 
are as follows: 


The minor plaintiff, a child eight years of age, 
while on the way to school, was crossing a street 
at or near an intersection. Near the corner 
where the child was crossing, a truck was parked 
and on the opposite corner an automobile was 
parked, allowing a narrow space for an auto- 
mobile to pass between them. The child started 
to cross the street at a point in front of the 
parked truck and away from the corner, and the 
defendant swung his automobile around the 
parked truck and struck the child who at that 
time had advanced about 3 feet from the curb 
from which he had started to cross the street. 
The driver testified that the parked truck was 
parked further away from the corner than as 
placed by the plaintiff's witnesses, and that as he 
drove around the parked truck, going about 15 to 
20 miles per hour and through a narrow passage- 
way between the parked truck and the parked 
automobile on the other side of the street, he 
caught a glimpse of the child coming from the 
right about 35 feet from the corner, that he ap- 
plied his brakes and swerved toward the middle 
of the road and struck the child. The road in 
question was 18 to 20 feet in width and the 

driver stated it was "awfully dangerous getting 
through. You just have room of a foot on each 
side when you go between." 


The Court held that since the defendant readily admitted that he drove 
the automobile through the narrow space between the truck and the 
automobile near the street intersection at the speed of between 15 and 
20 milesper hour the evidence was ample to warrant the conclusion 
reached by the jury that the driver did not exercise the degree of care 
required of a driver in the light of the circumstances confronting him, 


a», a 
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having regard to the width, traffic and use of the highway. The Court 
made reference to Code, art. 56, sec. 196, of Maryland, which makes it 
a statutory crime for any person to operate a motor vehicle upon any 
public highway recklessly or at a rate of speed greater than is reason- 
able and proper, having regard to the width, traffic and use of the high- 
way. At page 421 of this case, the Court stated: , 


"Even between intersections, motorists are 
required to keep a lookout for children who 
may suddenly come upon the roadinfront of | 
them. If a child darts in front of an automobile 
when the driver is obeying the rules of the : 
road and driving at a reasonable rate of speed, 
and the driver cannot by the exercise of due 
diligence avoid striking the child, the driver is 
not liable for resulting injuries. Sorsby v. ! 
Benninghoven, 82 Or. 345, 161 P. 251. But if | 
a driver is running his car at an unreasonable | 
speed, he cannot escape liability for striking 

a child by saying that the child ran in front of 
the automobile so suddenly that the accident 
was then unavoidable. Morrison v. Flowers, 
308 Tl. 189, 139 N.E. 10. 


It is the appellants’ contention in this regard, that one of the rules of 

the road that was violated in the case at bar was that of lookout. Apply- 
ing the rule laid down in the Henkelmann case as shown above, it was 
clearly an issue of fact for the jury to determine whether under all the 
circumstances of the matter, the defendant failed to keep a proper look- 
out. If the jury resolved this issue favorably to the appellants, then there 
would be liability on the part of the defendant whether the child darted 
out or walked out. 3 


Another Maryland case seems to fortify the appellants’ contention 
as to the duty of lookout in a case where a child darts out into the street 
and holds that it is a matter for the jury under all the evidence to deter- 
mine whether a proper lookout was maintained. This is the case of 
Miller v. Graff et al., 196 Md. 609, 78 A. 2d 220. The pertinent facts 
in the Miller case are as follows: | 
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A child, age 4,was walking home with her mother 

in the afternoon. When she was about 125 feet 

from an intersection, she ran from the south side- 
walk into the street and was struck on the north 

side of the street by a westbound taxicab. The in- 
vestigating police officer found skid marks 7 to 8 
feet from the north curb and blood spots along the side 
of the skid marks, which spots were 7 feet from 

the said north curb. 


The mother of the child testified, "Leola was run- 
ning ahead of me a little ways and she just turned 
and started across the street, so I started scream - 
ing at her to come back. I had seen the cab coming 
***(sic) Well, she got almost to the other side of 
the street and I kept calling to her to come back, 
and she turned around and had started to come 
back and he applied his brakes when he hit her 

** (sic) and she had her hand up like this, and the 
bumper on the front caught her and threw her up 

in the air, and she kept spinning around in the air 
and she landed about the middle of the car." 


A disinterested eye witness testified he saw the 
child in the street and the oncoming car. Seeing 
the child's peril, he threw his hand up to warn the 
driver to stop, the driver put on his brakes, but 
was unable to avert the accident. 


The trial judge said the testimony did not give 

rise to any right of action, and accordingly directed 
a verdict for the defendants. Plaintiffs appealed 
from judgment on said verdict. 


In the opinion of the case by the appellate court, at pp. 223 and 
224, some additional and pertinent facts and the reasoning for the 
reversal are given: 


'm**that the maximum speed limit in that area 
was 25 miles per hour; that it was a residential 
area with two schools only two blocks from the 
scene of the accident, and that on the taxicab's 
side of the street, a short distance west of the 
intersecting streets near the scene of the acci- 
dent, there was a sign marked 'Slow, School,’ 
while on the south side was a sign marked 'No 
Parking.’ The eyewitness testified that the 
taxicab was traveling about 45 miles per hour. 
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The Court made reference to Code Supp. 1947, 
art. 66-1/2, Sec.156, Maryland Code, provid- 
ing that it is a criminal offense for any person 


to operate a motor vehicle over any public. | 
highway of the State recklessly or at a speed | 
greater than is reasonable and proper, having 
regard to the width, traffic and use of the high- 
way, or so as to endanger the property and life 

or limb of any person. Defendants, in endeavor- 
ing to show that the child darted in front of the 
taxicab when it was so close that the driver | 
could not avoid the accident, placed their main 
reliance upon the said disinterested witness' | 
answer to a question that the taxicab was ‘about 
30 feet, maybe better than that’ from the child 
when she started across the street. We cannot 
place much reliance upon this vague and indefinite 
answer. In the first place, the pedestrian was: 
some distance away at the intersection of 

Liberty Parkway when the child wandered into 

the street. In the second place, the child entered 
the street from the south sidewalk and was 

struck in the westbound traffic lane only a few 
feet from the north curb. In the third place, the 
police officer testified that one of the blood spots, 
which evidently indicated where the child was | 
struck, was about 55 feet from one end of the . 
skid marks. This case is not one where a per- 
son suddenly leaves a sidewalk or other place of 
safety and darts directly into the path of a car. 
The child proceeded across the street in PLAIN 
VIEW OF THE DRIVER (capitals supplied), and the 
question is whether he could have avoided the acci- 
dent if he had been driving not more than 25 miles 
per hour, as the law allows. At the time of the acci- 
dent there were no cars parked in the block on 
either side of the street. The block was approxi- 
mately 300 feet in length. The driver had an un- 
obstructed view of the street from one end of the 
block to the other. Visibility was good; it was day- 
light, and the weather was clear. But the driver 
was going so fast that the little girl was hurled 
into the air, and when the taxicab came to a stop 
her head was underneath the rear end of the cab. 
Burke (the disinterested witness) testified that 
the taxicab skidded about eighteen feet before it 
struck the child, and about six feet afterwards. 
The skidding of an automobile at the 
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time of a collision is a circumstance of evident ial 
value in determining whether it was going at an ex- 
cessive speed and whether the car was under proper 
control. In the present case the testimony of a 
pedestrian indicating that he saw the child's peril 
before the driver saw it and tried to prevent the 
accident is extraordinary and very significant. 
(underscoring supplied) The pedestrian testified 
that he waved to the driver to stop, and that the 
driver applied his brakes, but it was then too late 
to'avert the accident. In order to justify the with- 
drawal of the case from the jury, the evidence 

must admit of NO INFERENCE OF NEGLIGENCE 
(capitals supplied) in the operation of the automobile. 
We find the evidence in this case sufficient to admit 
of an inference that the proximate cause of the 
accident was the driver's unlawful speed AND LACK 
OF CARE. (Capitals and underscoring supplied). 
From this evidence the jury might find that the 
driver having AN UNOBSTRUCTED VIEW (Capitals 
and underscoring supplied) of the entire block, 

could have avoided hitting the child, if he had been 
driving within the speed limit and had used proper 
care to watch out for her. Stafford v. Zake, 179 
Md. 460, 20 A. 2d 144." 


The opportunity to the defendant in the case at bar, if he had kept 
a proper lookout, to bring his automobile to a halt, or take other pre- 
cautions to avoid striking the minor plaintiff may be compared with the 
opportunity afforded the taxicab driver in the Miller case to have kept 
such a lookout. In both cases, there was an unobstructed view showing 
the children involved. It is urged that in the case at bar, the appellants’ 
position is stronger than in the cited case for the reason that, since the 
evidence shows the defendant was driving moderately slow, he hada 
better opportunity to bring his automobile to a halt than the taxicab opera- 
tor had, since the taxicab operator was speeding. The jury in the case 
at bar may well have inferred that since the defendant had an unobstructed 
view down the road, he simply did not exercise due care in keeping a 
proper lookout. In the cited case, it appears the child darted out into the 
street; whereas, in the instant case, the child walked fast, or trotted, 


from the opposite side of the road and hesitated in the center of the 
road and then proceeded into the defendant's lane of traffic, being 
struck several feet from the center of the road by the left front of his 














automobile. A study of the testimony in both these cases would seem 
to indicate that the child in the cited case simply darted out into the 
street to cross the same; whereas, the child in case at bar had waited 
and poised himself before beginning to cross the road. This could 
have been considered by the jury as very significant when determining 
if the defendant had a reasonable opportunity to prevent the accident, 
and if he had maintained a proper lookout. There is nothing in the cited 
case to suggest that if the taxicab had been operating at a slow rate of 
speed and had failed to maintain a proper lookout, that the decision of 
the Court of Appeals of Maryland would have been any different. The 
duties of lawful speed and lookout are equal duties. Violation of either 
duty gives rise to a cause of action. It is not necessary, therefore, to 
show that both violations occurred to impose liability. 


See also the case of Core v. Wilhelm, 124 Va. 150, 98 S.E. 27, 
in which the court held that where the plaintiff was struck by an auto- 
mobile while crossing the street at a corner where the defendant might 
reasonably have expected to encounter foot passengers crossing the 
street, it was her duty to keep a lookout for them. And in view of the 
fact that her view was unobstructed, that she gave no signal of her 
approach and there was no evidence that she lessened her speed, a jury 
would have been warranted in inferring that she did not have her car 
under such control as would have enabled her to have avoided the injury 
and that she was negligent in its operation. 


Where there is conflicting evidence as to whether a 
view is obstructed or unobstructed, then the issue is an issue of fact 
for determination by a jury. This was held in the case of American 
Tobacco Co. v. Harrison, 181 Va.800, 27S.E. 2d 181. The plaintiff in 
that case was 9 years of age and brought an action for injuries received 
by her when she was struck by an automobile when she ran into the 
street between intersections, and there was conflicting evidence as to 
whether the defendant's view was obstructed. The verdict was returned 
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for the minor plaintiff by the jury, and that judgment entered upon this 
verdict was sustained by the appellate court. 


The law of lookout as it applies to children at or near a highway a 
is clearly stated in 60 Corpus Juris Secundum, Pages 966 and 967: 
The operator is bound to anticipate the presence < 
of children in the street and must exercise 
reasonable care in looking out for them and give : 


reasonable and timely warning of the approach of 

his car to children near the street or highway, 

crossing the street or highway, playing in the < 
street, riding in the street, or walking along the 

street in a situation of danger. 


Note 38. Constant Lookout. A motorist approach- 
ing a place where there are children upon or near 
a highway must keep a constant lookout. Federo- 
vich v. Glenn, 337 Pa.60, 9 A.2d 358. The duty 
to look implies the duty to see what is plainly 
visible. Hampton v. Burrell, 236 Iowa 79, 17 N. W. 
2d 110. Failure to see a child in time to avoid in- 
juring him may constitute negligence where the 
driver could have seen him if he had exercised 
ordinary care. Carbonneau v. Cavanaugh, 290 
Mass.139, 194 N.E. 724. 


The test of negligence is given by the same author at Page 968: 


Note 52. True test of driver's negligence is 
whether driver, in exercise of due care, SHOULD 
HAVE SEEN CHILD IN TIME (Capitals supplied) to 
have avoided accident, and whether, after seeing 
child, he took proper steps to do so. Moore v. 
Leininger, 299 Pa. 380, 149 A. 662 (and other 
cases cited) 


Further at Page 969, the author states: 


Note 56. Anything to challenge attention. (1) It 
is the duty of the operator to avoid an accident 

if possible, if at a designated place there is any- 
thing to challenge his attention and warn him that 
he should expect heedless acts. (cases cited. ) 


Indication of intent to run. Child traveling along 
highway need not indicate intent to run in front of 
automobile BEFORE CARE IS REQUIRED OF 
DRIVER. (capitals supplied) Metcalf v. Romano, 
83 Cal. App. 508, 357 P. 114. 
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Stop, slow down, or turn aside. Where children 
were playing in street, and three-year-old boy 
with back to automobile SPRANG INTO PATH | 

OF AUTOMOBILE, automobilist's failure to : 
STOP, SLOW DOWN, OR TURN ASIDE WAS HELD 
NEGLIGENCE. (Capitals supplied. ) Scandalis v. 
Jenny, 132 Cal. App. 307, 22 P. 2d 545. 


The rule is not applicable if child was upon high- 
way such length of time before accident occurred, 
that driver, in exercise of due care, should have 
seen him and avoided accident. Derr v. Rich, 
200 A.599, 331 Pa.502. Haas v. “Wesley, 

14 A.2d179, 140 Pa.Super. 453. (The rule re- 
ferred to is found in prior footnote headed "On i 
hearing horn" which reads: A motorist on a : 
roadway for westbound traffic, on seeing 2 boy 
walking westerly on the left edge of the roadway, 
cannot be charged with anticipating that the boy 
will suddenly dart from a place of comparative 
safety to a place of great danger by running dia- 
gonally into the roadway on hearing the horn of 
the automobile. Hutcheson v. Misenheimer, 169 
Va. 511, 194 S.E. 665. 


At Page 970, Note 59 sets forth what the author cake the "Sudden 


Appearance doctrine”: 


(1) Sudden appearance doctrine, as regards 
infants, ordinarily applies only where infant 
leaves sidewalk, or emerges from behind obstruc- 
tion, and suddenly appears in path of vehicle, pre- 
cluding ordinarily careful driver, proceeding at 
reasonable speed, from avoiding accident. Ash- 
land Sanitary Milk Co. v. Messersmith's Adm'r. 5 
236 Ky.91, 32 S.W. 2d 727. 

(2) It has ‘been held inapplicable where truck | 
driver, one hundred fifty feet away, plainly saw 
girl near parked automobile. Ashland Sanitary 
Milk Co. v. Messersmith's Adm'r., supra. 
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UO 
THE LOWER COURT COMMITTED REVERSIBLE ERROR IN REFUSING 
TO SUBMIT TO THE JURY THE ISSUE OF WHETHER OR NOT THE ACCIDENT 
OCCURRED IN AN INTERSECTION OR CROSSING AND WHETHER OR NOT THE 
MINOR PLAINTIFF HAD THE RIGHT OF WAY AT THE TIME OF THE 
ACCIDENT. 


The testimony of witness John W. Leon and an examination of the 
two photographs received into evidence shows that the accident took 


place in an intersection or crossing. Mr. Leon testified that the area 


was residential and described the physical details of the scene of the 
accident. This is set forth in great particularity in Appellants’ State- 
ment of Case of this brief. A study of his testimony and an examination 
of the photographs in connection therewith clearly shows that the place 
of the accident was in fact an intersection or crossing. This is true 
even though vehicular and pedestrian traffic from 20th Avenue had no 
access to Ager Road. Also, this is true even though the highway 
extending northeasterly from Ager Road at that point had not been com- 
pleted and surfaced. An intersection need not have sharply defined or 
outlined boundaries or two streets crossing each other when considered 
in the light of the law relating to the rights and responsibilities of vehi- 
cles and pedestrians in intersections or crossings. Nevertheless, if 
there is any dispute as to whether there is an intersection involved in 

an accident, the determination of that issue of fact is for the jury. It 

is considered significant that there was a bus stop sign in the area near 
the point of impact. Normally a bus stop sign is found at or near an 
intersection or crossing rather than between intersections. 


There do not appear to be many cases dealing with the subject of 
what constitutes an intersection or crossing under circumstances similar 


to the case at bar. In Michie's J urisprudence, Virginia and West 
Virginia, Volume 2, Pages 483 and 484, the author discusses this matter 


as follows: 
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‘ Section 33. Rule in Virginia * * * 
> On the question of what is an intersection, it 
> has been held that where one road makes a 


junction with another but does not cross it, it | 

is an intersecting road within the meaning of | 

the statute. The question as to whether a 

> pedestrian, when injured, was attempting to 
cross at an intersection is one for jury deter- : 

mination. 7/ ; 


Note 7. The plaintiff, while crossing a street, 
was struck and injured by the defendant's | 
automobile. The plaintiff stated that she was | 
proceeding across the street from curb to : 
curb in a straight line and in the space usually 
used by pedestrians. In this she was corrobo-: 
rated by an eyewitness. The defendant claimed 
that the plaintiff was not attempting to cross the 
street at a regular crossing. If not within the . 
exact lines bounding the crossing, the point of | 
impact was so near thereto that in the absence 
of visible marks upon the surface of the boule-: 
vard indicating just where pedestrians should | 
walk, the jury had a right to conclude that the | 
plaintiff was crossing at an intersection. 
Sawyer v. Blankenship, 160 Va. 651, 169 
S.E, 551 


In 60 Corpus Juris Secundum, pages 833 & 834, the author, in 
discussing what constitutes an intersection, states: ! 


It is obvious that, where one street or highway 
meets another but does not cross it, there are | 
present many of the special elements of danger 
which are characteristic of the crossing of two. 
highways. Consequently, the term "intersection" 
is frequently held to embrace a place where one 
street or highway meets another without cross- 
ing or continuing beyond it, particularly under a 
statutory definition of intersection or intersect- 
ing highways which includes highways which 
meet without crossing; and itis accordingly — 
very generally held that traffic regulations in | 
terms applicable to intersections apply to such 
a place. Note 7. Cases cited. 
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CONCLUSION 


The decision of the court below, directing the verdict in favor of 
the defendant, should be reversed and the cause remanded for a new 
trial with instructions to the trial court to submit to the jury the issue 
of negligence on the part of the defendant and the further issue of 
whether the accident occurred in an intersection or crossing and, if so, 
whether the pedestrian had the right of way. 


Respectfully submitted, 
RALPH R. SACHS 


Dupont Circle Building 
Washington 6, D. C. 


Attorney for Appellants 
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, APPENDIX TO APPELLANTS' BRIEF 


99 [ Filed August 7, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ia LENNERT EKBERG, JR., a minor 
by LENNERT EKBERG, SR., 
is his father and next friend, and 


LENNERT EKBERG, SR. 
5711 Jamestown Road 
Hyattsville, Maryland 

Civil Action No. 3276-56 


vs. 


RICHARD DEAN GIFFORD 
Walter Reed Hospital 
Physical Reconditioning Bldg. 


) 

) 

) 

) 

) 

) 

) 

Plaintiffs ) 
) 

) 

) 

) 

Washington, D. C. 
) 


Defendant. 


COMPLAINT 
(Damages for Personal Injuries) 

1. This is a claim involving more than three thousand dollars, 
exclusive of costs and interest. | 

2. On, to-wit, February 8, 1956, the defendant, Richard Dean 
Gifford, was the owner and operator of a certain motor vehicle, in West 
¥ vattsville, Prince George County, Maryland, travelling in an easterly 
direction on Ager Road, and near the 6500 block of said Road, when he 
negligently drove said automobile against the plaintiff, Lennert Ekberg, 
Jr., who was then crossing said Ager Road, from the north side to the 
south side thereof, beginning to thus cross said road at a point a few 
feet east of a certain power company pole bearing the number "86720." 

3. As a result thereof the minor plaintiff, Lennert Ekberg, dfs 
sustained injuries consisting of multiple abrasions of the head and face, 
fractures of the skull, right ulna, right tibia and fibula and cerebral 
concussion, and was rendered unconscious; and he suffered and will con- 
tinue to suffer great physical and mental pain and anguish, as well as 
permanent injuries, all to the damage of said minor plaintiff, in the 
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100 sum of One Hundred Thousand Dollars ($100, 000. ) 

4. Plaintiff, Lennert Ekberg, Sr., is the father of said minor 
plaintiff, Lennert Ekberg, Jr., and, as the result of the injuries sus- 
tained by his minor son, as aforesaid he incurred and will continue to 
incur large expenses for medical and hospital services and has lost and 
will suffer loss of the services of his son, all to the damage of said 
plaintiff, Lennert Ekberg, Sr., in the amount of Fifty Thousand Dollars 
($50, 000. ) 

Wherefore, the minor plaintiff, Lennert Ekberg, Jr., by 
Lennert Ekberg, Sr., his father and next friend, demands judgment 
against the defendant in the sum of One Hundred Thousand Dollars 
($100, 000. ) 

Wherefore the plaintiff, Lennert Ekberg, Sr., individually de- 
mands judgment against the defendant in the amount of Fifty Thousand 
Dollars ($50, 000. ) | 


/s/ Ralph R. Sachs 
Attorney for Plaintiffs. 


_ JURY DEMAND 
Plaintiffs demand trial by jury. 


/s/ Ralph R. Sachs 
Attorney for Flaintiffs 


101 [Filed August 23, 1956] 
ANSWER TO COMPLAINT 
FIRST DEFENSE 

The defendant admits that the amount of this suit is in excess 
of $3, 000. 00; he admits that he was the owner and operator of a motor 
vehicle which was involved in an. accident with a minor plaintiff on the 
date alleged; he admits that the minor plaintiff was a pedestrian who was 
crossing Ager Road at the time of the collision; he denies each and every 
allegation of negligence contained in the complaint. He is without infor- 
mation or belief sufficient to either admit or deny the allegations with 
respect to the plaintiffs’ personal injuries or financial losses; he denies 
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each and every other allegation contained in the complaint. 


SECOND DEFENSE 
Further answering the complaint this defendant states that the ac- 
cident of which the plaintiffs complain was contributed to le the negli- 
gence of the minor plaintiff. 


GALIHER & STEWART 


BY /s/ R. W. Galiher 
Attorneys for Defendant 


[ Certificate of Mailing] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. &. . 
May 14, 1958 
The above-entitled matter came on for trial at 2 p.m. before 
THE HONORABLE ALEXANDER HOLTZOFF, Judge, and a jury. 
APPEARANCES: cg 


RALPH R. SACHS, ESQ., appearing for 
Plaintiffs. 


RICHARD W. GALIHER, ESQ., appearing for 
Defendants. . 


3 
was called as a witness by counsel for Plaintiffs and, having been duly 


sworn, was examined and testified as follows: 

xx * 

DIRECT EXAMINATION 
BY MR. SAGHS: 

oe . * oe 

THE WITNESS: He was admitted to Leland-Memorial Hospital 
February 8, 1956, at 7:30 p.m. He had contusions and abrasions of his 
face. He had a fractured skull, a fractured right tibia and fibula and a 
fractured right radius. 

THE COURT: Suppose you tell us in non-technical language what 
those are. Some of us do not have a medical background. 

THE WITNESS: Wel, he had a fractured skull (indicating). 

He had a fractured radius (indicating). That is the big bone in 
the forearm. 

He had a fracture of the leg, both bones in his leg. That is, the 
leg between the knee and the ankle. 

a %K * 

11 Q. When was the last time that you saw Lennert, Doctor ? 

A. In before--well, February, I believe the 8th, this year. 

Q. And what was the result of that examination? A. The result 
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: of the examination showed that the fracture had been well healed and 
| that he had normal functional limbs. : 
Q. Can you tell us that. Would the type of fractures he sustained 


to his skull be apt to cause a tenderness in the scalp -- a condition of 
tenderness in the scalp? A. Well, any injury, I think, that would cause 
a fracture of the skull, would cause also injury to the soft tissues which 
would give him tenderness. : 

Q. On your last examination, did you find any evidence of any 
tender condition in the scalp? A. No, I did not. . 

12 CROSS EXAMINATION 
BY MR. GALIHER: : 

Q. Doctor, as a matter of fact, when you saw this little boy in 
February of this year, it was your opinion not only that his bone injuries 
had healed, but that there was no physical -- pardon me -- no residual 
impairment, either physical or mental to the little boy? AL That was 
my opinion. | 

* & * 

22 HELEN EKBERG : 
was called as a witness by counsel for Plaintiffs and, being first duly 
sworn, was examined and testified as follows: 


23 DIRECT EXAMINATION 
BY MR. SACHS: : 
* * * | 
24 Q. What was Lennert's physical condition at or about the time 


of this accident? A. He was not too active. He was born with cerebral 
palsy and at the age of 5-1/2 he had polio. : 

Q. At the time of the accident, what was his age? A. Eight 
years old. ! 

Q. Can you tell us, could you compare him with a child of the 
same age or another age? A. Oh, no. 


Q. Let me get the question in--in connection with his ability to 
understand things. A. He would have had the aptitude of a child probably 
of four years of age at that time. 
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Q. By the way, can you carry on a conversation with Lennert 
even at this time? A. Not very well. 

* * 

30 JOHN W. LEON 
was called as a witness by counsel for the Plaintiffs and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACHS: 
* sd * 
32 Q. Mr. Leon, would you step down and take a pointer and ex- 

plain to the jury what the various entries mean on that blackboard sketch? 

THE COURT: Now, you will have to speak loud as though you are 
addressing an audience because you are standing on the other side of the 
courtroom from the reporter. 

THE WITNESS: Yes, sir. 

THE COURT: There is no use of an investigation if you cannot 
give us the results of your investigation so that we can understand them. 

THE WITNESS: Yes, sir. 

This is Ager Road-- 

THE COURT: No, you must speak louder. 

THE WITNESS: This is Ager Road. 

THE COURT: Do not look the other way. Look this way. 

THE WITNESS: Ager Road would be running in a north-westerly 
direction. 

THE COURT: Raise your voice some more. 

THE WITNESS: Ager Road runs in a northwesterly direction 
and would be that way (indicating). That represents the centerline of 
Ager Road. 


30 It is a white centerline. There is a light pole at this point (indi- 
cating). And another light pole at this point which measured 210 feet 
apart. 


At the time that I checked this area, there was a curbing that 
stopped about at this point of the light pole (indicating) and the curbing 
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9 . 
had been taken down from about this area up until this point where the 
curbing was continued (indicating) because at the time they were building 
Route 410 through here-- : 

THE COURT: I have asked you to speak a little louder so we can 
all hear you. There is a whole group of people in this courtroom who 
must hear you. 

THE WITNESS: At the time, because Route 410 was entering 
Ager Road in between this area here (indicating). | 

This point here (indicating) represents an entry to an Amoco 
station which runs off this Ager Road. | : 

I obtained from the accident report a number of a light pole which 
I think was 8620 and the number of that light pole represents this pole 
here (indicating) which was taken from the accident report. 

This entire road, Ager Road, is 30 feet in width from this point 
to this point (indicating on the board. ) 

And in between that point of Ager Road and this point (indicating) 
there is a grass plot and then there is a service road which represents 
this point to this point (indicating). : 

Each of these roads measure 30 feet in width. : 

Then there is an entrance from the service road into 20th Avenue 
which is represented by this area down here (indicating). | 

There is a fence which is built through here (indicating) -- a wire 
fence, which has been put there possibly for the pukpone=7 

‘MR. GALIBER: Objection. 

MR. SACHS: No, no. Just explain-- 

THE WITNESS: There is a wire fence which is rapeseed by 
this area here, and a bus stop which is represented by this ie at this 
area here (indicating). 

THE COURT: Very well. You may resume your seat. 

BY MR. SACHS: 

Q. Did you say how far it was from the light gate | to the entrance 
of the Amoco station? A. There is a distance of approximately 10 feet 
from the light pole here to this point of entry of the Amoco Station. 
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36 


10 


BY MR. SACHS: 

Q. What kind of surface did Ager Road have at that time at that 
place? A. At that time, Ager Road was plain macadam. 

Q. Did the road have a shoulder of any kind? A. There was a 
short concrete shoulder of 8-1/2 inches in between the macadam and the 
edge of the curb. 

Q. The curb was made of concrete, is that correct? A. The 
curb was made of concrete. 

Q. Continuing in the same direction from the curb, what type of 
ground do you have there for that? A. Well, continuing in a northeasterly 
direction or straight up, there was grass and dirt and mud in between 
that point, in between those two light poles where you see the dotted line. 

Q. Well now, how about the area right at the light pole? What 

kind of surface was there? A. That was grass. 

Q. Incidentally, going west of the Amoco station in that direction, 
what buildings, if any, were installed there? A. There is an Amoco 
station about in the area that you see it on the map and it is in a direct 
line from the light pole and about 50 feet. 

From the light pole to the start of that Amoco station building 
which is back from the road approximately 100 feet. 

Q. And going west of the Amoco station are there any buildings 


or obstructions? A. No buildings that I recall for quite a ways. 
* * * ss 


ot Q. Now, with reference to the broken line represented on your 


drawing which, as I understand it is the north edge of Ager Road, what 
was in that area? A. Well, that broken line is where the curbing had 
been removed to make room for the road that was coming through there. 
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Q. Was there a road there at that time? A. No, there was no 
road there. That was just mud when I first saw it and then when I took 
the pictures later, it had been surfaced. : 

38 Q. So that the road that is shown on the photograph that leads 
off to Ager Road, in a northeasterly direction is the improved road which 
was, as you call it, the mud road at that time? A. That is right. 

Q. And that is now route 410, did you say? A. That is true. 

Q. Incidentally, route 410, is that commonly called East-West 
Highway? A. I could not say that. 

Q. Now, in the area south of what you have reared of the sur- 
face road as the area of 20th Avenue, are there any buildings in and 
about that particular area? A. Well, the houses, there is a sidewalk 
and houses down in the area below the service road, Iam gure. 

Q. Ihave no further questions. , 

THE COURT: Very well. Any cross examination? 

MR. GALIHER: Yes, sir. : 


CROSS EXAMINATION 
_ BY MR. GALIHER: 
Q. Those photographs then show, at least one of them, a road 





which was not there at the time you first went to the scene of the acci- 
dent? A. I took those photographs about September of 1956. I first 
checked the scene on the first of March of 1956. | 


39 Q. Now, drawing your attention to your diagram, you have indi- 
cated that Ager Road -- 
* * * * 


Q. You have indicated that Ager Road is 30 feet in width? A. 
Yes, sir. 
: Q. You have also indicated that the road you designated as the 
| service road is 30 feet in width? A. Yes, sir. 
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Q. I assume there was no reason, then, for your making this 
service road at least two thirds wider than Ager road, that was just the 
way your diagram turned out? A. Yes, I am sorry about that. 

@. Now, this dotted line you have indicated is where there is 
now a road but at that time there was no road open? A. That is right, sir. 

@. It was grass and mud? A. Yes. 

@. That you have indicated along there? A. There was mud in 

there in that area. 

Q. And grass up in that area (indicating)? A. Yes, sir. 

Q. Now, this entire area which you have designated as grass area 
is solidly blocked off all the way down as I have drawn my hand? A. Yes, 
sir. 

Q. In other words, that means that there is no access from this 
service road to Ager road in the area included in your diagram? A. Yes, 
sir. 

Q. You have also indicated that this solid area in here (indicating) 
was likewise 30 feet in width? A. Yes, sir. 

Q. Do you know what the name of this particular road that you 
have designed as service road, is? A. I think it is Ager Road. I do not 
think it has a different name. 

Q. But you do not know about that? There are no signs on there, 
are there? A. I am pretty sure it is Ager Road, but I could not be 
positive. 

Q. As a matter of fact, up until this morning, is it not a fact 
that you thought the roadway that you designated here as 20th Avenue was 

41 actually Tuckerman Street? A. Yes, sir, that is what I had down 
on my map. 

Q. Tuckerman Street, on the contrary, is actually down here 
some distance,’ is it not (indicating)? A. I never have checked it back. 

I was told that morning. 

Q. Now, there is no sidewalk on 20th Avenue in the vicinity that 
I am indicating with my pointer? A. Yes, sir, there isa sidewalk run- 
ning along there. 
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Q. When were you last out there? A. Not since I made the 


pictures in September of 1956. 
* * 
ROBERT D. KEMP | 
was called as a witness by counsel for the plaintiffs and, having been 
first duly sworn, was then examined and testified as follows: 
42 DIRECT EXAMINATION : 
BY MR. SACHS: 


Q. Will you give your name, please? A. Robert D. Kemp. 
* sd * * 


BY MR. SACHS: ; 
Q. Where do you live? A. I live at 202 Philadelphia Avenue, 
Takoma Park, Maryland. : 
May I ask your age? A. I am 38 years old. 
What is your occupation? A. I am a contractor-builder. 
And were you engaged in that business in 1956? A. Yes, I was. 
And lived in that community at that time, also? A. laid. 
Directing your attention to the day of alc | 8, 1956, did 
you witness an accident? A. I did. 
Q. Did it involve Lennert Ekberg, the Plaintiff in this case? 
A. Yes, sir. | 
43 Q. From which direction were you coming prior to the time you 
came to the scene of the accident? A. I was coming from Hyattsville 
to Takoma Park, which I guess you would say would be a westerly direc- 
tion. : 
THE COURT: You were driving? 
THE WITNESS: I was driving yes. 
THE COURT: On what street? 
THE WITNESS: On Ager Road. 
BY MR. SACHS: 
Q. What kind of vehicle were you driving? A. I was driving a 
1947 Dodge truck, pickup truck. 
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Q. Have you had occasion prior to that time to drive that parti- 
cular road? A. I drove it quite often, yes. I had been ona job in 
Southern Maryland. 

Q. Do you know the name of the community where the accident 
actually took place? A. They call it Green Meadows, West Hyattsville, 
I believe. 

Q. Now, tell us first of all, what was the condition of lighting 
and so on at the time of the accident? A. Well, at the time of the acci- 
dent, it was just about dusk, it was just turning dark. 

4&4 Q. Do you recall whether you had your headlights on or not? 
A. I think I had my dim lights on. 

Q. Could you tell us for what distance down the road you could 
see a child the size of Lennert Ekberg? 

MR. GALIHER: I object to that as a leading question. 

THE COURT: Read the question. 

(The reporter read the pending question) 

MR. GALIHER: I think it would depend on the place and other 
circumstances. 

THE COURT: Sustained. 

BY MR. SACHS: 

Q. Under the conditions that existed at that time, how far down 

the road could you see? A. Well, not taking the little boy into account, 


I could see, oh, I guess 50 yards, possibly. 


Q. Now, do you recall where your car was at the time you first 
saw Lennert Ekberg? 

THE COURT: At the time he saw what? 

MR. SACHS: Where he first saw-- 

THE COURT: When the Court is addressing you, you must rise, 
Mr. Sachs. 

MR. SACHS: Iam sorry, Your Honor. 

45 MR. SACHS: Where the car was when he first saw Lennert 

Ekberg. 

THE COURT: There is no testimony that he saw him. 

MR. SACHS: Very well, sir. On that occasion, did you see 
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Lennert Ekberg? 
THE WITNESS: I did. 
BY MR. SACHS: 


Q. And at that time, where was your car located? A. I guess 
I was fifty to sixty feet from the child when I really become concerned 
about him, that he was there; I realized his presence. : 

Q. At that time, can you recall how fast you were lead 
A. I was driving approximately 25 miles an hour. 3 

Q. Do you know what the posted speed limit is in that area, or 
was at that time? A. I do not know whether it was 25 or 30; I do not 
know. : 
Q. And where was the child at the time that you first saw him? 
A. When I first saw him, the child was standing alongside the road, to 
the west of the Amoco station. | 

Q. In what direction were you traveling? A. I was traveling 
west. | 
THE COURT: He told you that before. Do not repeat ‘the same 
thing. : 
46 MR. SACHS: Your Honor, there is a good reason for it. 

THE COURT: Beg pardon? ! 

MR. SACHS: There is a good reason for it. I think the witness 
made an innocent error in direction. I am trying to reorient him. The 
witness just said that he saw the child west of the Amoco station. I 
would just like to reorient the witness. : 

THE WITNESS: It was east, that is correct. 

MR, SACHS: That was the purpose of it. 

THE COURT: Very well. He previously said he was driving west. 

THE WITNESS: Yes. 

MR. SACHS: Yes, sir. 

THE WITNESS: That is right. 

BY MR. SACHS: : 

Q. Now, with respect to the Amoco station, itself, can you tell 

the jury where the child was standing? A. The child was standing to the 
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east of the Amoco station, about 20, maybe 10, 20 feet from a telephone 
pole that was there, an existing pole. 

Q. Now, there is a diagram up on the blackboard. Can you see 
it from where you are, Mr. Kemp? 

* ' * * 

48 THE WITNESS: This is the Amoco station (indicating). This 
was the light pole that I was referring to (indicating on the board). 

The child was standing in this approximate area right in here 
(indicating). 

Q. At this point, do you know whether there was a curb or not? 
A. Ido not think there was a curb. 

THE COURT: Well now, you had all the physical contours from 
the other witness. Let us not keep repeating. 

MR. SACHS: Very well. 

BY MR. SACHS: 

Q. Then when you sawthe child, which direction was he looking? 
A. The child--when I first noticed the child, the child was looking towards 
me coming up this way (indicating). 

Q. And what did you do, if anything? A. Well, of course, I be- 
came concerned about the child and I watched him. 

49 cs ; * * 

Q. The question was, when you first saw the child--which way 
was he looking? A. He was looking towards me. 

Q. And what did you next do? A. Next, of course, I became 
concerned about him and wondered what he was going to do, so I watched 
him and I put my foot--I guess, on the brake. 

Q. And then what happened? A. And then the boy started to 
cross the street and I applied my brakes and stopped the truck. 

Q. And did you come to a full stop? A. I came to a full stop, yes. 

Q. At the time your truck came to a full stop, how far in front 
of you was the child? A. I would say 15 to 20 feet, something like that. 

Q. And in which direction was he walking? 

MR. GALIHER: I object to that. He has not said he was walking, 
your Honor. 
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MR. SACHS: I will withdraw that question and reframe it. 
50 * * * 


Q. In which direction was the child proceeding? A. The child 
was standing at the side of the road, at a dead standstill and when he 
decided to go across the road, he turned at an angle to the east, in an 
easterly direction. : 

Q. Well, by that, just so that I understand what you are saying, 
Mr. Kemp, did there come a time when he passed in front of your 
truck? A. He did pass in front of my truck, yes. 3 

Q. And when he had passed in front of your truck, how far was 
he from the front of your truck? A. Well, coming on an angle, ‘he was 
possibly only ten feet at the center of the road, when he reached the 
center of the road. 3 

Q. And, as he was proceeding, as you have just described, did 
you notice which way he was looking? A. Well, he was looking towards 
me, at the truck, and when he got to the center of the road, again he 


turned around and looked at the truck and then proceeded. 
* * * 


51 BY MR. SACHS: 

Q. Where had he been looking before he turned around and aga n 
looked at the truck? A. Well, as he started across the street, he 
turned around and looked at me. Then he turned forward and was going 
as though he was going all the way across. When he got to the center, 
again he turned around and then turned his head again and went into the 
path of the other car. 

THE COURT: And he went where? 

THE WITNESS: Into the path of the other car across the center 
of the road. 

BY MR. SACHS: ! 
Q. At the time that you were braking your car down to a stop, 





what was the condition of traffic immediately in front of you?’ A. There 
was no cars in front of me for some distance, I guess 100 yards, a good 
distance 
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Q. Can you tell us what the condition of traffic was in the 


opposite direction coming towards in the other lane? A. To my know- 
ledge, that is there was not any cars immediately in front of the car 
coming towards me. 

Q. Did you see a car coming in the opposite direction? A. I 

52 noticed--I was concerned about the child and I did notice a car 
there, yes. 

THE COURT: Going in which direction, the opposite direction? 

THE WITNESS: The easterly direction, yes. 

BY MR. SACHS: 

Q. Coming from the west, is that right, sir? A. Yes, he would 
be coming from the west going easterly. 

Q. Now, when you first noticed that car, where was he with 
reference to any building or other reference point to establish his loca- 
tion? A. When I first noticed the car, the child was in the center of 
the street and I guess he was just about opposite the telephone pole, in 
that vicinity. I did not notice the car until right at the time of the impact. 

Q. Prior to the impact, there came a time when you, for the 
first time, saw thiscar? A. That is right. 

MR. GALIHER: I object to that. 

It is a leading question. 

THE COURT: Of course that is repetitious. Objection sustained. 
Please do not continue to repeat the same thing. He answered before 

53 that he did not notice the car until almost immediately before 
the impact. 

MR, SACHS: Can you establish the location of the point of that 
car the first time you saw it with reference to any building or other 
physical reference point? 

THE WITNESS: Well, asI said, the only thing--no building-- 
the only thing that I know, he was about across from the telephone pole. 

Now that was about the location that I recall. 

BY MR. SACHS: 

Q. Can you estimate the speed of the car at the time you first 

saw it? A. No, I can not. 
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; Q. After you first saw the car, what then happened? A, When 
I first--the child was going across the road, when he hesitated in the 
center and then he went across the road, that was when I first realized 
the car was going to hit the child and that is when I became concerned, 
or realized the car was there. I was watching the child because I thought 
possibly he was going to turn and come back in front of me. : 
Q. Did you hear any warning signal from the approaching Car? 
M A. I did not. : 
54 Q. Did you hear any screeching of brakes? A. I heard a 
screeching of brakes, yes. : 

Q. With reference to the time when you first saw the car, when 
was it that you heard the screeching of brakes? A, I guess it was pretty 
soon after I realized there was going to be an accident. It was very quick 
right there at the time. : 

Q. By the way, you were driving your car on your side of the 
road, fully on your side of the road? A. Fully on my side of the road, 
yes, sir. | 

Q. What part of the oncoming car struck the child? A. It would 
be the left side of the car. : 

THE COURT: Did you see the impact? 

THE WITNESS: Yes, I did; yes, sir. 

THE COURT: You saw the car strike the child? 

THE WITNESS: Yes, sir. 

BY MR. SACHS: i 

Q. And with reference to the center line of Ager Road, where 
was the child at the time he was struck? A. He was in the opposite lane, 
possibly oh, 2 to 5 feet over the center of the road. , 


i 





Q. After the accident, did you have any conversation with the 
driver of the other car? A. I did not, no. | 
55 Q. Do you know whether that car left any skidmarks after the 
impact? A. The only--I did not at the time of the accident. The next 
day going down to work I did notice that there were skidmarks on the 
road. That was my only-- | 
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THE COURT: Are you going to have a police officer testify to 
skidmarks ? 

MR. SACHS: We were not able to get service of a subpoena on 
the police officer, your Honor. 

BY MR. SACHS: 

Q. Can you tell the jury how long the skidmarks were? A, I 
can not, no. 

Q. Can you estimate them? A. They were not too long, maybe 
four to five feet, I do not know, not too long. 

Q. With reference to the point of impact, where were those 


skidmarks? A. Iam afraid I am not qualified to say; I really do not iol 
know. 
* a * 
57 ROBERT D. KEMP 


a witness previously sworn, resumed his testimony as follows: 
DIRECT EXAMINATION (resumed) 
MR. SACHS: Was there a pending question, Mr. Reporter? 
THE COURT: Oh, proceed. 
BY MR. SACHS: 

Q. Mr. Kemp, after Lennert was struck by that car, where did 
the striking automobile come to rest? A. After he was hit, Mr. 
Gifford's car went around the child and stopped on the east side. 

Q. You say he went around. Did he go around to the right of the 
child or left of the child? A. He came over to my side. That would 
be the right, his right and my left. 


Q. I just want to make sure I understand you, Mr. Kemp. A. 4 
I can show you on the diagram. 
58 THE COURT: Yes, you may step down there. Please do, and 


demonstrate on the diagram, if you will. 
There is a pointer there, Mr. Kemp, that you might use. 
THE WITNESS: Approximately here (indicating on the board. ) 
I was over here. The child was hit and ended up right about 
here (indicating). 


59 
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The car did go past the child and pulled over here (indicating). 
Q. How far would you say it was from the point of impact to the 


place that the car came to rest? : 

MR. GALIHER: May I ask if you are talking about where it came 
to rest or if the car left the place where it originally stopped and then 
pulled around in order to get off the road, just to make sure that I under- 


stand his testimony. 

MR. SACHS: I had better put the question back to the witness, 
your Honor, because I do not think he said the car stopped. : 

THE WITNESS: The car did stop. 

THE COURT: Are you addressing the Court? 

MR. SACHS: Yes. , 

THE COURT: Well, you can't address the Court sitting down. 

MR. SACHS: Very well; Mr. Kemp, so that we all understand 
you, tell us what happened from the moment the boy was struck until 
the car came to rest. | 

THE WITNESS: The car stopped after he hit the boy. 

BY MR. SACHs: | 

Q. How far from the point of impact was it to the point where he 
stopped? | 
THE COURT: Will you speak a little slower. I can't follow you. 
I can't think as fast as you can speak. , 

BY MR. SACHS: : 

Q. How far from the point of impact was it that the car came to 
astop? A. A pretty good distance. Maybe--I guess 34, maybe 40 feet. 

Q. By the way, how far did Lennert go after the impact? A. The 
way I recall, the impact was just in front of the truck and he was about a 
truck's length behind the truck when I got to him. So that it would be 
about two truck lengths, about 30-some feet. : 

THE COURT: Let me See if I understand you correctly: 

You said that the car went around the child after it hit the child? 

THE WITNESS: Yes. | 

THE COURT: So the car had swerved? 
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THE WITNESS: Well, the child was laying along to the side of 
the road. The car did not swerve. The car actually stopped and then 
started up and went around the child. 

THE COURT: Oh, the car stopped first and then started and went 
around? 

THE WITNESS: That is right. 

THE COURT: When you mentioned a distance of 30 feet, 40 feet, 
what distance was that ? 

_ THE WITNESS: 30 feet was about the distance where. the child 

was hit and where the child was laying. 

THE COURT: You mean the child was thrown? 

THE WITNESS: The child rolled along the macadam. 

THE COURT: Oh, I see. 

Well, in which direction did the child roll? Did he roll along the 
road or across the road? 

THE WITNESS: No, he rolled along the road, directly in front 
of the car. 

THE COURT: In other words, after the child was hit, the child 
rolled 30 feet ? 

THE WITNESS: That is about right. 

THE COURT: As a result of the impact? 

THE WITNESS: As a result of the impact. 

THE COURT: Now, how soon did the car come to a stop before 
it started up again? 

THE WITNESS: Well, the car stopped and then he pulled around. 

THE COURT: Yes, but I am interested in knowing how soon did 
the car stop after hitting the child? 

THE WITNESS: He stopped immediately at hitting the child. 


THE COURT: I do not think it makes any difference what happened 


to the car after it started up again. 
You may proceed. 
BY MR. SACHS: 
Q. Can you estimate the distance between the point of impact — 
and the place where you say the car first come toa stop? A. My 
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recollection is that the car stopped as soon as he hit the child. It might 
just be a few feet there, as long as it takes to stop acar. It was not any 
great distance. ; 

Q. Could you help us out by estimating in terms of feet? A, It 


62 would only be a few feet, maybe 8 or 10 feet; maybe not that 
much. Just a short distance. ; 
* *K * 


Q. What was the condition of the weather at the time of the 
accident? A. It was dry. : 
Q. And was the road also dry at that time? A. To my recollec- 
tion, yes. 
Q. Would you describe that area as a residential mF 
63 THE COURT: Well, haven't you had all that from Mr. Leon? 
MR. SACHS: Very well, your Honor. | 
THE COURT: Beg pardon? 
MR, SACHS: I thought I would corroborate it. 
THE COURT: Beg pardon? | 
MR. SACHS: I say I thought I would corroborate that point. 
THE COURT: Is there going to be any dispute about it? 
MR. GALIHER: No, your Honor. | 
THE COURT: You do not need any cumulative testimony on points 
that are not in dispute. } 
MR. SACHS: Very well. Your witness. 
* aK * 
64 CROSS EXAMINATION 
BY MR. GALIHER: ! 
Q. Mr. Kemp, this morning you indicated that you believed that 
the child was approximately 10-20 feet from a light pole? A. Yes. 
Q. Now, your deposition was taken by Mr. Sachs back in Sep- 
65 tember of 1956, the year of the accident? A. Yes, sir. 
Q. Do you recall that? A. Yes. ! 
Q. And your recollection was clear at that time, the | year of the 
accident, than it is today, is that right? A. That was taken, I think, 
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about 7 months after the accident. 

Q. Yes, sir. WhatI mean was, you were a little clear about 
some of the events then than you are today? A. Yes. 

| Q. Do you recall in two places during the course of that deposi- 

tion, testifying that the child was approximately 40 feet east of this 
light pole (indicating on the board) when you first saw it standing? A. No, 
I do not think it said that the child was 40 feet, did it? 

Q. Well, suppose I refer to it. A. All right. 

Q. On page 10, were you asked this question? 

"Now, to go back for a moment, can you tell us where the boy 

was when you first saw him? 

"A. The boy was standing, I don't know just how far but he 

had come over and he was standing approximately, say, 30 

or 40 feet, I guess, from--maybe a little bit further here, 


up the road here from this. Well, he would be, say, maybe 
40 feet from that pole, right about in here (indicating). I 


would say about 40 feet. 

"Q. That would be 40 feet east of the pole? 

"A. East of the pole." 

Were you asked those questions in 1956 and did you so testify? 
A. I did, maybe that is true, because I recall stopping the truck in the 
center of the road and blocking traffic and they asked me to move it and 
when I moved the truck, I did pull up by the pole. Possibly that is true, 
it might have been 40 feet, yes. 

Q. As a matter of fact, Mr. Kemp, you again made the same 
answer on page 11 of your deposition when you were asked again, "How 
far east of the particular pole" and you said, "I would say approximately 
40 feet, something like that." A. Yes, that is probably true, yes. 

Q. Now, this morning, you also told us that your recollection 
was that the automobile ahead of you traveling in the same direction that 

66 you were traveling was approximately 100 yards. 

Do you recall testifying thus? A. Yes. 

Q. And again, mrayI refer you, if you please, to the occasion 
when you gave your deposition when your recollection was a good deal 
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fresher than it is today, at page 18, when you were asked this question: 

"Heading west, I am talking about, heading west? | 

"A. That is right, heading west. There was no traffic in 

front of me for at least, oh, three or four car lengths. I 

would say at least 100 feet. There was no traffic in front 

of the truck." | 

Do you recall being asked that question? A. Yes. 

Q. And answering that way? A. There was no traffic in front 
of the truck, I do not exactly know how far the exact distance. 

Q. Now, Mr. Sachs did not ask you the question, but it is a fact, 
is it not, Mr. Kemp, that when this little boy started to crogs the road, 
he started to run across the road, did he not? A. Notina dead run, 
but he was walking very fast, quickly. 

67 Q. Well, would you, if you please, indicate to us, his speed? 
A. I would say a fast walk. Do you want me to get up and demonstrate ? 

Q. Please. A. (The witness demonstrates.) I think a normal 
child would--he looked around like this and saw the truck and then hur- 
ried like that to the center of the road. 

THE COURT: Sort of a trot, would you say, Mr. Kemp? 

THE WITNESS: Atrot, yes, a fast walk. 

BY MR. GALIHER: 

Q. And it took only that time from that position to get to here 
(indicating) and the accident happened? A. That is correct. 

Q. Almost immediately? A. That is right. : 

Q. And when he started across in front of your truck, you 
realized that the accident was going to happen, did you not? A No, I did 
not. When he started to cross in front of my truck and got to the center 
of the road, I thought he was coming back towards me when he turned. 

68 Q. But he kept going? A. But he kept going. That is the reason 
I did not notice the car. I was watching the child. I did not know what 
the child was going to do. : 

Q. Again referring to your previous aaa! on page 36, were 
you asked these questions? 
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"Q. Did you get the impression that, when he was at the point 

in the center of the road when he hesitated, the other car coming 

would strike the child? 

"A. Yes, when I saw the child go across and I realized the 

presence of that other car, I said to myself, that boy is going 

to get hit. I mean, I felt it. That was my feeling right then. 

"Q. In other words-- 

"A. I knew that if he continued, that he was going to get hit. 

"Q. In other words, the automobile was that close at that time 

you mean when he hesitated in the road that if he would take 

another’ step or two, he was. bound to get hit? 

"A. Thatis right. That is why I placed the car across as I did, 

because that was at the time I realized the car was there. I 

mean, it happened so quickly and I saw the car and I knew the 

child was there and before then, comparing the child with the 
car--I don't know, I don't know where the car was. 

"Q. Let me ask you this, sir: When that child hesitated at 

the center of the street, do you have any recollection at all or 

knowledge that the eastbound automobile at that time was braking 

or not? 

"A, The car was braking, yes, because I know--I mean the car 

was hunched down. I mean, I could tell it was braking. The 

front end was low on it." 

Is that the way you rememberit? A. That is right. 

MR. GALIHER: Thank you very much, sir. 

MR. SACHS: No further questions, your Honor. 

THE COURT: You may step down. 

(Witness excused. ) 

MR. SACHS: Your Honor, at this point we wish to offer in evi- 
dence certain statutory rules of the road in the State of Maryland which 
we contend are applicable to this case. 

THE COURT: Well, this Court takes judicial notice of the sta- 
tutes of all of the states, then, so that you do not have to offer it in 
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evidence as an exhibit. However, I think it is proper for you to 
call the attention of the Court to the particular statute and request that 
the Court take judicial note of it. : 

MR. SACHS: And may we read it to the jury? 

THE COURT: You cannot read law to the jury; certainly not. 
You can hand it to the Court. That is why I say as a matter of law, the 
Court takes judicial notice of it. | 

Suppose you state on the record just what state statutes you are 
requesting that the Court take judicial notice of. 3 

MR. SACHS: Iam referring to the 1957 Maryland Code, Article 
66.5, Section 11 (a) and (i) and Section 36. | 

THE COURT: Very well, you may hand the book to the Court. 
The Court would be glad to read it. The Court will take judicial notice 
of it. ; 

* * a 

MR. SACHS: I understand it is 25 miles per hour. 

THE COURT: Then will that be stipulated ? 

MR. GALIHER: For purposes of this motion, it will. 

THE COURT: Very well, that is stipulated. Now, what else do 
you propose to show? | 

x a 

LAWRENCE O. BRADY : 
was called as a witness by counsel for the Plaintiffs and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACHS: 

Q. What is your full name? A. Lawrence Oscar Brady. 

THE COURT: You will have to speak louder. 

THE WITNESS: Judge, I want you to excuse my appearance and 
my voice. I am working in a dusty and dirty assignment. 

THE COURT: That is all right. You are in your uniform. 

I thought you might be helped by speaking through the microphone. 

THE WITNESS: My name is Lawrence Oscar Brady. : 


cs * * 
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80 Q. When you arrived at the scene of the accident, did you find 
a small boy by the name of Lennert Ekberg at that place? A. I found 
an injured person named L-e-n-n-e-r-t, last name, E-k-b-e-r-g; white 
male 8 years old. 

Q. Can you tell us where he was lying when you arrived? A. 
Not at this time, no. 

Q. Do you have anything on your records or in your notes that 
would help establish the point where you found the child? A. Ihavea 
diagram that shows where the child was thrown after impact, but 
whether the child was at that point or not when I arrived, I would not 
want to say. 

Q. Now, you notice that light pole on the left side of the dia- 
gram next to the Amoco station? A. Yes. 

Q. Do you have a light pole indicated on your diagram with a 
No. 86720? A. Yes, Ido. 

81 Q. Isn't that the light pole that is next to the Amoco station ? 
A. That is right. 

Q. Now, with respect to that light pole, officer, can you tell us 
where you found the boy's body? A. AsI stated before, I am not defi- 
nitely positive whether it was at the point of impact or whether it was on 
the side of the road, I would not want to say, because it has been practi- 
cally a year. 

Q. Do your records show where the point of impact took place? 
A. Yes, it does. 

Q. Can you point that out to the jury on this diagram? A. Possibly, 
yes. 

Q. Please do. 

There is a pointer there, I believe, Officer. 

* * ae 

82 Q. Officer, would you stand to the right of the blackboard so the 
jury can see where you are pointing? A. The point of impact possibly 





in connection with the motor vehicle and the pedestrian, the motor vehi- 
cle being in the righthand lane of traffic, the pedestrian was possibly 7 
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feet from the south-bound area of the roadway here (indicating). 


* ae a 


83 Q. With reference to the point of impact and the light pole, how 
far east was the point of impact from the pole? A. Approciseately 75, 
80 feet. 

Q. Did you measure it at that time, Officer? A. Well, out in 
the County telephone poles are designated-- 

THE COURT: I sugggst you resume the stand, officer. 

THE WITNESS: In the county, a straight-away road, there is a 
telephone pole and they are 150 feet apart. The body was practically in 
the center of the two of them. I did not measure with a tape, no. 

* * * ; 

85 Q. Officer, would you look at that diagram again, if _ will, 
and tell us if there is anything on there that shows the distance between 
the light pole, and the point of impact? A. Yes. Geographically there is. 

Q. Would you explain that, sir? A. The width of the roadway. 

@. Beg pardon? A. To the telephone pole-- : 

Q. The width of what, sir? A. The width of the pasty to the 
telephone pole, if you would want it that way. 

Q. Did you see the defendant and discuss this matter with him 
after the accident? A. Who were you speaking of, Mr. Gifford? 

Q. Mr. Gifford? A. I did. 

Q. Did he point out the point of impact to you? A. I cannot 
remember that. 

Q. Do you recall how you ascertained the point of hae 
A. There was a certain amount of debris on the public highway there 
that you could see the point of impact. i 

86 Q. How far from the point of the impact did the striking vehicle 
go? 7 

MR. GALIHER: I object to that. I do not see how he can be in 

position to say. He can say where it was when he arrived. _ 

THE COURT: If he knows, he can answer. If he does not know, 
he can say he does not know. | 
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THE WITNESS: I do not know. 


BY MR. SACHS: 
Q. Where did you find the striking vehicle when you arrived 


a 


there? A. A few feet past the point of impact. 
Q. Just afew feet? A. Yes. 
B * * 
87 MR. GALIHER: Your Honor, I move at this time that Your Honor 
instruct the jury to return a verdict in favor of this defendant. 
MR. SACHS: It may be that the jury can hear our remarks. 
Would it be better if we made these statements out of the presence of 
the jury? 
THE COURT: No. The judge is running this court, not counsel. 
MR. SACHS: That was just a suggestion. 
88 THE COURT: Is there anything you wish to say on Mr. Galiher's 
motion? What proof of negligence is there, in other words ? 
MR. GALIHER: Exactly. There is none, not a scintilla. 
MR. SACHS: I have several prayers here which show the points. 
THE COURT: I am not interested in prayers. We have not got to 
that yet. The question is, have you made out a prima facie case. 
MR. SACHS: As Iwas going to say, your Honor, these prayers 
show the various points on which we claim there is liability established . 
by the evidence. First, under Section 236 of the Maryland Code, in the 
area of the intersection, the pedestrian has the right of way. Now, we 
contend from the photographs and the diagram that this is an intersection. 
The Court of Appeals of Maryland has held that the question of whether 
or not a certain area is an intersection or not is a question for the jury 7 
from all the evidence. So, on that particular point, we say the child 
had the right of way in that intersection at that time under Sections 209 
(a) and (e) of the Maryland Code, and 211 (a) and (e) of that Code, we 
claim that there have been violations of the Maryland law, in that an 
89 operator of a vehicle must consider the width of the roadway, 


the lighting conditions, the degree of congestion. 
THE COURT: I know all those sections of law; you called my 
attention to them, and I took judicial notice of them. What I want to know 
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is what negligence, what evidence of negligence there is? 2 
MR. SACHS: We contend that there is evidence to go to the jury 
| to show that the force with which this vehicle struck the child, hurling 
| him a distance of 30 feet, together with the distance of the roadway-- 

| | THE COURT: What conditions do you have reference to? 

MR. SACHS: The width of the road, the narrow width of the 

| road, the congested a7ea, the residential neighborhood, together with 

| the force with which the child was struck, is more than enough under 
this section to impose liability on the driver. 

THE COURT: Yes, but what evidence--what negligence do you 
claim ? 

MR. SACHS: Failure to keep the car at such a speed to prevent 
colliding with a pedestrian. 

THE COURT: Yes, but what evidence is there as to how fast the 
car was going? 

90 MR. SACHS: The force with which the vehicle struck the child 
and hurled his body a distance of 30 feet down the road, together with 
the screeching of the brakes, the five to six feet of skidmarks. 

THE COURT: Acar that can be stopped five to six feet after 
application of brakes, could not have been going very fast, and there is 
no evidence that the child was thrown by the impact. The child rolled, 
was the evidence, which is entirely different. I do not think there is 
any evidence here that the car was proceeding at an unreasonable rate 
of speed. : 

MR. SACHS: We feel under all the circumstances that the speed 
was unreasonable. 

THE COURT: That. what? 

MR. SACHS: That under all the circumstances of the evidence, 
the speed was unreasonable and unsafe. 

THE COURT: Well, maybe it was, but there is no evidence as 
to what the speed was. 

Of course, we are all sorry for a little child that is hurt; itisa 
tragic thing and fortunately the child had not been permanently harmed 


| 
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and we are all glad of that. But, after all, you cannot ask people to 
pay unless they are at fault. 

MR, SACHS: All right. Now, this is our final point, your Honor. 

91 If the jury should find from the evidence that another vehicle 
coming from the other direction had an opportunity to slow down and stop 
to let this child cross that roadway at that place, and coupled with that, 
the testimony of that witness that there was no obstruction in either 
direction for his car or that of the other car, that, had the other driver 
kept a proper look out, he would have had to have seen that child and 
yielded to that child under those circumstances and that the jury in con- 
sidering the question of contributory negligence, would have to consider 
the arrested development of the child-- 

THE COURT: Iam not dealing with contributory negligence. I 
am only considering whether there is proof of negligence on the part of 
the defendant, and I want to give you every opportunity to call my atten- 
tion to, first, what. you claim the negligence consisted of; second, what 
the evidence isin support of that. Those are two different things. 

MR. SACHS: Yes. Now, in connection with this last point I have 
just made, your Honor, we claim that there was a failure to keep a look- 





out as required by law and I have several-- 
THE COURT: Of course if there was failure to keep a proper 
92 lookout, that would be negligence, but what proof is there that 
there was a failure to keep a proper lookout? 

MR. SACHS: Your Honor, the best proof is that driver coming “ 
from the opposite direction said he could see the boy about fifty yards 
away to recognize there was something to give him concern; he slowed 
down and finally came to a halt to let the child proceed. 

The other driver had the same opportunity, in fact, perhaps a 
better one because of the perspective of the angle of the car coming 
from the other direction. So that, if the other driver had exercised the 
same care as this driver, we would not be here today. He did not keep ys 
a proper lookout. If he had, your Honor, he would have had to have 
seen that child. So that, your Honor, what it comes down to is this: 


pp»  ¢4¥ 
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If the jury finds from the evidence, that the other car did come to a slow- 
down and a halt and let the child pass-- , 
THE COURT: What other car? You mean the line the Kemp 
truck ? 
MR. SACHS: Yes, the truck. If the jury further =" there 
was no obstruction in the view of the other driver coming from the 
opposite direction, then they have a right to find from that that this dri- 
ver failed to keep a proper lookout. 

93 THE COURT: No, because the little boy was trotting across the 
road. 


MR, SACHS: I have got some cases on that very point. 

THE COURT: Cases on what? 

MR. SACHS: On that point. 

THE COURT: On what point? 

MR. SACHS: A child crossing the road. 

THE COURT: Will you tell me what proposition of law you are 


contending for ? . | 

MR. SACHS: ‘Yes. Here is the point, your Honor. Maryland 
law holds that a driver has a responsibility to keep a proper lookout. 

THE COURT: Yes, I know all that. 

MR. SACHS: And particularly-- 

THE COURT: But you said you had cases on that point. 

MR. SACHS: Yes, I do, your Honor. 

THE COURT: What point? 

MR. SACHS: Getting to the point particularly to prevent striking 
a child. 

THE COURT: Oh, of course, of course. I do not a ne for 
that. But what I want to know is what evidence is there that the defen- 
dant did not keep a proper lookout? | 

94 MR. SACHS: Well, your Honor, the jury can find-- 

THE COURT: The jury can find things only from the evidence. 

MR, SACHS: Well, the evidence is clear there was no obstruc- 
tion between the driver's view and the child. 
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THE COURT: Yes, the child ran across the path of the car. 

MR. SACHS: But the Maryland law holds another point in connec- 
tion with children. In connection with children, there is an additional 
responsibility. 

THE COURT: Oh, that is not only the Maryland law, that is 
the general common law. 

MR. SACHS: Additional responsibility-- 

THE COURT: There is nothing sacrosanct or special about 
Maryland law on that point, certainly. 

MR. SACHS: The case right in point exactly in agreement and 
on all fours in our case-- 

THE COURT: Why, of course, a driver must take care not to 
run into a child. 

MR. SACHS: But it goes further than that; it says a child who is 
at the side of the road and may cross suddenly in his path. That is what 
the law says in Maryland. 

95 THE COURT: Well, I am going to direct a verdict. 

MR. SACHS: Very well, sir. 

(In open court:) 

RULING OF THE COURT 

THE COURT: We are confronted in this case with an unfor- 
tunate accident which might have developed into a permanent tragedy. 
Fortunately, the little boy, according to the medical testimony, satis- 





factorily recovered from the injuries sustained in this deplorable acci- 
dent. Manifestly, we all sympathize with the little boy. It is always 

a pathetic thing to see a little child hurt. But, after all, those senti- ‘ 
ments can not influence us in determining whether or not the defendant 
should be required to pay for the injuries and he can only be required to 
pay if he has been at fault. 

The burden of proof is on the Plaintiff to show that the Defendant 
was guilty of some negligence which constituted the proximate cause of ‘ 
the accident. The evidence adduced by the Plaintiff in this case is not 
sufficient to justify submitting the issue to the jury or not sufficient to 
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warrant the jury inferring or finding any negligence. There is no proof 
that the defendant was driving at an excessive or unreasonable rate of 
speed. On the contrary, if any inference is permissible, it would be just 
the contrary, because the car stopped within five or six feet after the 

96 application of brakes, according to the evidence of Robert Kemp, 
a witness for the Plaintiffs. A car that can be stopped within five or six 
feet after the brakes are applied, can not have been going very fast. But, 
in any event, there is no room for an inference that the car was going 
fast, even without that testimony. . 

Neither is there any evidence which would justify the jury in 
inferring that there was failure on the part of the driver of the car, that 
is, the defendant in this case, to keep a proper lookout as the law requires, 
because the plaintiffs’ witness, Mr. Kemp, testified that the little boy 
crossed the road on an oblique line at a very rapid rate which he described 
as a trot. 3 

There is no evidence which would justify an inference that the 
defendant should have seen the little boy in the path of his car a sufficient 
distance away to be able to avoid hitting the boy. On the contrary, Kemp's 
testimony would lead to an inference that the little boy trotted across 
the road obliquely into the path of the car and the car was stopped within 
five or six feet immediately after the brakes were applied. : 

Unfortunately, in the meantime, the little child was hit. 

Under the circumstances, the Court is unable to see any basis of 

97 liability on the part of the Defendant and is constrained to reach 
the conclusion that there is no evidence of negligence on the part of the 
Defendant. : 

Under the circumstances, the Court will direct a verdict in favor 
of the Defendant. | 

DEPUTY CLERK: Will the twelve jurors please sed the first 
twelve, not the alternate. Members of the jury, your verdict in this 
case is for the Defendant by the direction of the Court and that is your 
verdict so say you each and all. 


All jurors are excused now. Please return to the jury lounge, all 


fourteen jurors. 
(At 3:45 o'clock p.m. the trial was concluded. ) 
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102 [ Filed May 15, 1958] 
VERDICT AND JUDGMENT 


[ Finding for the defendant against said plaintiffs by 
direction of the Court. ] 


103 { Filed May 27, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 26th day of May, 1958, that Lennert 
Ekberg, Jr., a minor, by Lennert Ekberg, Sr., his father and next 
friend, and Lennert Ekberg, Sr., hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of May, 1958, in favor of Richard Dean 
Gifford against said Lennert Ekberg, Jr. and Lennert Ekberg, Sr. 


/s/ Ralph R. Sachs 
Attorney for Plaintiffs 
x * * 


104 [ Filed June 10, 1958] 
DESIGNATION OF RECORD 
The plaintiffs-appellants designate the following as the record P 





on appeal: 
. The Complaint filed by plaintiffs. ™ 
. The Answer filed by the defendant. 
. Plaintiffs' Exhibits Numbered (1) and (2). 

4. The transcript of proceedings beginning with the taking of 
testimony of the first witness to the conclusion of the trial proceedings. 


/s/ Ralph R. Sachs 
Attorney for Plaintiffs 


Copy of the foregoing mailed to Galiher and Stewart, Esq., ; 
attorneys for defendant, 820 Woodward Building, Washington, D. C. 
this 9th day of June, 1958. 


wo mw Fe 


/s/ Ralph R. Sachs 
Attorney for Plaintiffs 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of Appellee the sole question is: 


In a personal injury action, did the lower court properly direct 


a verdict in favor of Appellee because of Appellants’ failure to make 


a prima facie showing of negligence? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,560 


LENNERT EKBERG, JR., a minor, 
by Lennert Ekberg, Sr., his father 
and next friend, 


AND 
LENNERT EKBERG, SR., 
Appellants, 
v. | 
RICHARD DEAN GIFFORD, ! 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellee was operating his automobile east on Ager Road in 
suburban West Hyattsville, Prince George's County, Maryland ata 
moderate speed, about dusk of a February evening (App. 14) when the 
infant Appellant who was standing off the opposite side of the thirty- 
foot roadway (App. 9) started across the road at a fast walk or trot 
in front of a truck coming in the opposite or westerly direction. After 
hesitating slightly in the center of the road, he continued ahead onto the 
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opposite or south side of the roadway where he was struck by Appellee's 
car at its left side (App. 17-19, 25). At the time he hesitated, the auto- 
mobile was so close that as witness Kemp stated, "if he would take 
another step or two, he was bound to get hit." (App. 26) When the child 
hesitated, the car was already braking and stopped in just a short 
distance after the impact took place (App. 23, 26). 


While Mr. Kemp first testified that the child was standing along- 
side the road approximately ten or twenty feet from a telephone pole 
located east of a gas station driveway, the witness’ attention was directed 
to a deposition which he gave during the year the accident occurred, and 
at which time he stated that the child was approximately forty feet east 
of the telephone pole. In two different places in the deposition, he so 
testified and in his cross-examination at the trial, he conceded that this 
testimony was probably correct (App. 24). When this witness first 
noticed the child, he was standing off Kemp's side of the road at a dead 
standstill. (App. 17). Again, on cross-examination, the witness was 
reminded that at the time of the deposition he had stated that there was 
no traffic in front of him for approximately three or four car lengths. 
He recalled being asked the question and conceded that he did not know 
how far ahead of his truck the nearest vehicle was traveling (App. 25). 





The testimony of the witness Leon conclusively established that 
the accident did not take place at an intersection or a crossing (App. 11- 
12) and the photographs introduced into evidence taken some months 
after the accident showed a road connecting with Ager Road which was 
not open at the time of the accident. (App. 4, 5). As a matter of fact, a 
barrel or drum is noted in both of the photographs indicating that con- 
struction was apparently still going on. This witness clearly indicated 
that the roadway was not in existence and that the area consisted of 
grass and mud (App. 12). Further, he indicated that there was no access 
from the service road to Ager Road because of a solid grass plot thirty 
feet in width and fencing (App. 9, 12). 
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Police Officer Brady, in indicating the point of impact which he 
had established in his investigation at the scene, stated that. it was 75 to | 
80 feet east of the telephone pole. As a matter of fact, he indicated that 
the accident occurred on a straight-away road, as he described it, and 
that the minor infant was found practically in the center of the two tele- 
phone poles located 150 feet apart (App. 29). 2 


At the conclusion of Appellants’ testimony on liability, the Court 
granted Appellee's motion for a directed verdict (App. 34, 35). 


SUMMARY OF ARGUMENT 


The record clearly establishes that no evidence of negligence was 
shown on the part of Appellee. The unfortunate accident which caused 
the injuries to the minor Appellant resulted solely from his own negli- 
gence. The only eye-witness to the accident clearly exonerated Appellee. 
The record demonstrates that the accident did not occur at an intersection 
or crossing and that Appellee had the right of way. Under the circum- 
stances, the Trial Court had no alternative, but to direct a verdict in 
favor of Appellee. : 


ARGUMENT 


I 


THE LOWER COURT PROPERLY DIRECTED A 
VERDICT FOR APPELLEE BECAUSE APPELLANTS | 
FAILED TO ESTABLISH A PRIMA FACIE CASE OF 
NEGLIGENCE. 


The record in this case discloses that there is not one scintilla of 
negligence which would have justified the submission of this case toa 
jury. Appellee, as the evidence discloses and as Appellants concede, 
was operating his automobile at a moderate rate of speed on Ager Road. 
Likewise, it is clear Appellee was traveling on his proper side of the 
roadway. The minor Appellant was standing off the roadway on the 
opposite side in a position of safety. He was not at an intersection or 
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street crossing, but was at a location where vehicles, under the Statute, 
had the right of way. Suddenly, he started across the roadway at a fast 
walk or trot. While the record is not clear as to where Appellee's car 
was at this point (and it is submitted that Appellants failed in their duty 
of establishing the location of the car at any time until just prior to the 
accident) Appellee must have been so close that neither he nor anyone 
else could have avoided this unfortunate accident. There was no indica- 
tion here that the child intended to cross the road prior to the time he 
started. The testimony, however, shows that he was crossing at a fast 
walk or trot, hesitated in the middle of the road and then kept going. 

Only a short interval could have elapsed. The testimony of the only 
eyewitness, Kemp, indicated that Appellee did all that anyone could have 
done under the circumstances. Kemp heard a screeching of brakes, 
observed that the automobile was so close that the accident would happen, 
testified that there were only four or five feet of skid marks, and that the 
car stopped within eight to ten feet of the point of impact. No one could 
say, from this record, that an issue was created for jury consideration. 


It is unusual to find a concession as is observed in Appellants' 
Brief. Usually, the claim is that an automobile was going at such a 
speed that this prevented the avoidance of an accident. Here, Appellants 


contend that Appellee's slow speed is convincing proof that he should 


have been able to avoid the accident. This is, indeed, a novel theory. 


Appellants likewise concede, "that if a child should present him- 
self in the path of a moving vehicle without any opportunity on the part 
of the driver to observe the child in time to prevent striking him, then 
there would be no liability on the part of the driver.” This is exactly 
what happened here. 


Appellants’ principal argument seems to be that Appellee failed 
to keep a proper lookout and that the accident consequently resulted. 
The testimony of the witness, Kemp, shows, on the contrary, that 
Appellee was maintaining a proper and careful lookout as evidenced by 








5) 


his testimony as to what the car did from the time the witness first 
observed it. None of the cases cited by Appellants on this point involve 


identical or analogous circumstances. 


Henkelmann v. Metropolitan Life Ins. Co., 180 Md. 591, 26 A(2d) 
418, involves dissimilar facts and an accident which occurred while a 
child was crossing a street at or near an intersection. The court in 
this case stated: : 
"If a child darts in front of an automobile | 
when the driver is obeying the rules of the road 
and driving at a reasonable rate of speed, and _ 
the driver cannot, by the exercise of due dili- 
gence avoid striking the child, the driver is not 
liable for resulting injuries." ; 
This is precisely the situation here. The question of lookout is not an 
issue unless there is testimony which tends to show the reasonable 
likelihood of failure to keep a proper lookout. There is no such testi- 
mony here. This accident happened very quickly. One moment the 
child was safe and stationary off of the opposite side of the roadway, the 
next, he had quickly traveled to the point where the accident occurred. 
Out into the roadway he came, hesitated, and then into the path of 
Appellee's vehicle. 


Miller v. Graff, et al, 196 Md. 609, 78 A(2d) 220, is likewise 
clearly distinguishable. In that case, there was evidence that a taxicab 
was traveling at a speed of forty-five miles per hour ina twenty-five- 
mile zone, and one of the eye-witnesses testified he saw the child in 
the street and the oncoming car, threw up his hand to warn the driver, 
but the accident occurred. Language is likewise found in this case 
which supports Appellee here for the court said: | 

"This case is not one where a person suddenly 


leaves a sidewalk or other place of safety and ar ae 
directly into the path of a car." 


Again, it is submitted that this statement of the court hve fits 


the situation here. Appellants argue that Appellee had an unobstructed 
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view and, therefore, should have seen the infant-Appellant in time to 
avoid the accident. It was dusk--that part of the day when lighting seems 
to be at its worst, when it was neither light nor dark. A car was travel- 
ing some distance ahead of the Kemp car. The child was off the roadway 
opposite to the side Appellee was traveling on. No one can show where 
the car was at the time the child started, but all indications are that it 
was very close to the spot where the child started to cross. The record 
does not show that the child was poised as though to cross the road, but 
that he was at a dead standstill, in a position of safety. The fact remains 
that although the testimony is meager on the subject, it establishes 
proper driving on the part of the Appellee. The record is completely 
devoid of any showing that Appellee failed to keep a proper lookout. 


The Virginia cases cited by Appellants are likewise factually dis- 
similar and involve questions of fact properly submissible to a jury. 
Appellants have elected also to lean very heavily on Corpus Juris 
Secundum. Several citations are quoted therefrom. General principles 
of law cannot resolve this case and the sole question is whether the 
testimony raises a factual issue. Appellee says that it does not. How- 
ever, the same section on Motor Vehicles in 60 Corpus Juris Secundum, 
referring to the operator of a motor vehicle at page 969, states that, 
"he is not ordinarily bound to anticipate that a child will dart from the 
side of the street or suddenly run across the street into the path of his 
vehicle, and where he is proceeding at a lawful or reasonable speed, 
and obeying all the requirements of the law of the road and for the 
operation of motor vehicles, he is generally not liable for injuries to a 
child darting in front of or into the side of his vehicle so suddenly that 
he cannot stop or otherwise avoid an injury."" Again, a statement which 
fits this case like a glove. 


The Maryland case which seems to be more closely analogous to 
the situation here than any other is Cocco v. Lissau, 202 Md. 196, 95 
A(2d) 857. This case involved injury to an eight-year-old boy ona 
country road, who according to the eye-witnesses darted directly into 
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the path of an oncoming car. The boy testified that he did not run into 
the road, but was only "walking kind of little fast." The Appellate Court 
in reversing the judgment in favor of the plaintiff in the lower court, 
without a new trial, stated: | 


"Nevertheless, whether he ran or whether he 
walked fast, the uncontradicted evidence shows that 
defendant had no opportunity to avoid striking him." 


And, further, the Court said: 


"In the case at bar the child either ranor | 
walked blindly into the path of the automobile when 
it was so near that the only possible inference is 
that, although defendant was driving in the center of 
the road, the accident could not have been avoided 
by him, even if he had seen the child. As there was 
no legally sufficient evidence that defendant was 
driving at an excessive speed or ina reckless | 
manner, or that he could have avoided striking the 
child by the exercise of ordinary care, the trial: 
judge should have withdrawn the case from the 3 
jury." ) 

Sweeney v. United States, 125 Fed. Supp. 864, is another recent 
Maryland case, involving an accident to an eight-year-old child, the 
case being decided under the Federal Tort Claims Act. This case in- 
volved an accident in a public alley into which the child suddenly 
emerged from a stable door. The Court there stated in concluding that 
the driver of the Government vehicle was not negligent: 

"The fact that Sergeant Warrenfeltz stopped 
within ten feet after he saw the plaintiff shows | 
that his speed was not excessive and that he nas 
his car under good control." 

This Court need not reach the question as to whether the minor 
Appellant here could be guilty of contributory negligence because the 
record demonstrates complete freedom from negligence on the part of 
Appellee. : 


Both as a matter of fact and law, the lower court was completely 
justified in directing a verdict in favor of Appellee. 3 


8 
Il 
THE ACCIDENT DID NOT OCCUR AT AN 


INTERSECTION OR CROSSING AND APPELLEE 
HAD THE RIGHT OF WAY. 


It is clear from the testimony of the witness Leon and the police 
officer that the accident did not happen at an intersection or crossing. 
It is not necessary to review the law in Virginia or West Virginia or to 
examine a legal encyclopedia as Appellants have done for the purpose of 
determining what constitutes an intersection or crossing. This accident 
occurred in the State of Maryland and the law of that State as contained 


in its Annotated Code, clearly defines an intersection. Article 66 1/2, 


2(20), the section devoted to definitions of words and phrases, defines 
an intersection as follows: 
"The area embraced within the prolongation 

or connection of the lateral curve lines, or if 

none, the lateral boundary lines of the roadways 

of two highways which join one another at, or 

approximately at, right angles, or the area with- 

in which vehicles traveling upon different high- 

ways joining at any other angle may come in 

conflict." 

It is clear that Ager Road on which Appellee was operating was 
completely blocked on the right hand side by a thirty-foot patch of grass, 
some fencing, and that the street south of this was not cut through. It is 
equally clear from the record that the accident did not happen at the 
point where Twentieth Avenue ran into the service road which traveled 
parallel with Ager Road, south of the blocked-off area. It is likewise 
true from the record that there was no road or intersection north of 
Ager Road; the road, there, not being constructed and opened until 
months after the accident. The accident occurred on an open stretch 
of roadway and not at an intersection or crossing. The automobile, 
therefore, under Article 66 1/2, Section 201, of the Annotated Code of 
Maryland, had the right of way. The pertinent part of this statute is: 


"Between street crossings in such towns and 
cities, vehicles shall have the right-of-way." 





9 


Again, Maryland has defined right of way as "the privilege of the 
immediate use of the highway." Article 66 1/2, 2 (44). | 


Appellants’ testimony not only failed to show that the accident 
occurred at an intersection or crossing, but conclusively established 
that it did not and that it occurred on an open roadway where Appellee's 
vehicle had the right of way. Slaysman v. Gerst, 150 A. 728, 159 Md. 
292. No issue was, therefore, presented for jury determination and the 
court properly ruled as to this point. : 


CONCLUSION 


The judgment of the Court below, directing a verdict in favor of 
Appellee, should be affirmed. The meager evidence produced by the 
Appellants in the Trial Court failed completely to establish a prima 
facie case of negligence on the part of the Appellee. : 


Respectfully submitted, 
JOHN WARREN GILES RICHARD W. GALIHER ~ 
820 Woodward Building WILLIAM E. STEWART, JR. 


Washington, D. C. 820 Woodward Building 
Of Counsel Washington, D.C. | 


Attorneys for Appellee 
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Comes now the Appellee Richard Dean Gifford and petitions the 
Court for a rehearing in this case for the following reasons: ! 


1. The decision of the Division reversing the lower court directed 
verdict was premised only on the fact that "the boy was crossing the 
street and was more than half-way across when the defendant's car 
struck him. The driver of a car traveling in the opposite direction had 
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seen the boy and had stopped his car in time to avoid striking him." 


2. The Court did not properly consider the fact that the boy was 
standing motionless off the opposite side of the road and suddenly started 
across at a fast walk or trot (J.A. 25). Only a short interval of time 
then passed before the accident occurred and the boy could not have 
traveled more than seventeen to twenty feet across the thirty-foot road- 
way during the interval (J.A. 19; 28-29). At the time the boy started 
across the road, the Gifford car had to be so close that the accident 
could not have been avoided. This is apparent from an excerpt from the 
only eye-witness to the accident who testified (J.A. 26): : 


*Q. Did you get the impression that, when he 
was at the point in the center of the road when 
he hesitated, the other car coming would strike 
the child? 


“A. Yes, when I saw the child go across and I 
realized the presence of that other car, I said 
to myself, that boy is going to get hit. I mean, 
I felt it. That was my feeling right then. 


"Q. In other words-- . 


"A. I knew that if he continued, that he was 
going to get hit. 


"Q. In other words, the automobile was that close 
at that time you mean when he hesitated in the 
road that if he would take another step or two, he 
was bound to get hit? 


“A, That is right. That is why I placed the 
car across as I did, because that was at the 
time I realized the car was there. I mean, it - 
happened so quickly and I saw the car and I 
knew the child was there and before then, 
comparing the child with the car--I don't know, 
I don't know where the car was. 


"Q. Let me ask you this, sir: When that child 

hesitated at the center of the street, do you have | 
any recollection at all or knowledge that the east- | 
bound automobile at that time was braking or not? | 


“A, The car was braking, yes, because I know-- | 
T mean the car was hunched down. I mean, I 
could tell it was braking. The front end was low 
on it." 
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"Q. Is that the way you remember it? 
"A. That is right.” 


3. It is erroneous for the court to take the position that because 
the driver of the car coming in the opposite direction saw the boy that 
the Appellee likewise should have seen him. There are two reasons 
why this suggestion is untenable. The first is that it is obvious from 
the testimony of Mr. Kemp that Appellee's car was closer to the point 
of the accident than the Kemp car at the time the boy started across the 
road-way. The: fact that Mr. Kemp saw the boy and avoided the ac- 
cident does not establish that the Appellee should have been able to avoid 
the accident. Secondly, and just as important is the fact that it was 
dusk, visibility was extremely limited, the boy was off the roadway on 
the other side, and until he started there was no reason for Appellee to 
apprehend the fact that he would suddenly cross the roadway. The 
evidence showing the short skid mark behind his car and the sudden and 
quick application of brakes demonstrates Appellee's freedom from neg- 
ligence. | 


4, The burden was upon Appellants to establish a prima facie 
case and not upon Appellee to show his freedom from negligence. The 
record conclusively establishes the fact that Appellants failed to make 
a prima facie showing. 3 


It is respectfully submitted that a rehearing should be granted in 
this case. 


RICHARD W. GALIHER 


WILLIAM E. STEWART, JR. 


820 Woodward Building 
Washington, D. C. 


Attorneys for the Appellee 
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CERTIFICATE 


Counsel for the Appellee certify that this Petition for Rehearing is 
presented in good faith and not for delay. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Petition For Rehear- 
ing was mailed, postage prepaid, to Ralph R. Sachs, Esq., Dupont 


Circle Building, Washington 6, D. C., Counsel for Appellants, this 
Mth day of December, 1958. 
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No. 14,560 
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” by Lennert Ekberg, Sr., his father, 
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ANSWER TO PETITION FOR REHEARING 


The Appellants for answer to the petition of the Appellee fora 
rehearing filed herein desire to bring the following points to the 
attention of the Court. | 


1. The Appellee characterizes the situation that existed just 





before the minor plaintiff started to cross the road with the following 
conclusions of fact: that the boy was standing motionless off the 
opposite side of the road and suddenly started across ata fast walk or 


! 
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- trot; that only a short interval of time then passed before the accident 
occurred and the boy could not have traveled more than seventeen to 
twenty feet across the thirty-foot roadway during the interval; that at 
the time the boy started across the road, the Gifford car had to be so 
close that the accident could not have been avoided. Certain testimony 
in the record then is referred to in support of these conclusions of fact 
and characterizations. , 


2. The following excerpts from the testimony may lead a jury to 
reach opposite conclusions of fact and characterize the same entirely 
differently: : 

* J.A. 14, 15. Mr. Sachs: Very well, sir. On that 2 
: occasion, did you see Lennert Ekberg? ! 
THE WITNESS: I did. 
BY MR. SACHS: : 
| Q. And at that time, where was your car located? 


A. I guess I was fifty to sixty feet from the child | 
when I really become concerned about him, that he 
was there; I realized his presence. 


Q. At that time, can you recall how fast you were 
driving? 


A. I was driving approximately 25 miles an hour. i 


* e 2K 
J.A. 16,17. Q. Then when you saw the child, 
. which direction was he looking? 


A. The child -- when I first noticed the child, the | ! 
child was looking towards me coming up this way | 
: (indicating). | 
‘ : Q. And what did you do, if anything? 
A. Well, of course, I became concerned about the 
child and I watched him. 


Q. The question was, when you first saw the child -- 
which way was he looking? 





A. He was looking towards me. 
Q. And what did you next do? 
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> A. Next, of course, I became concerned about 
him and wondered what he was going to do, so 
I watched him and I put my foot,--I guess, on 
the brake. 


Q. And then what happened ? 


A. And then the boy started to cross the street 
and I applied my brakes and stopped the truck. 


| Q. And did you come to a full stop? 
| A. Icame to a full stop, yes. 


Q. At the time your truck came to a full stop, 
how far in front of you was the child? | 
A. I would say 15 to 20 feet, something like that. | 

* * * 


J.A. 17. Q. And when he had passed in front of 
your truck, how far was he from the front of 
your truck? 


A. Well, coming on an angle, he was possibly 


° only ten feet at the center of the road, when he 
reached the center of the road. 
* . * * 


Q. Where had he been looking before he turned , 
around and again looked at the truck? 


A. Well, as he started across the street, he 
turned around and looked at me. Then he turned 
forward and was going as though he was going 
all the way across. When he got to the center, 
again he turned around and then turned his head 
again and went into the path of the other car. 

The jury may well find from the above testimony that a great deal 
of time transpired while the witness Kemp was turning the various 
thoughts over in his mind as he approached the child, finally applying 
his brake, and then at last coming to a full stop. This would lead to a 
logical and authorized inference on the part of the jury that perhaps 
Kemp was in error that he was only fifty to sixty feet from the child 
when he first saw him: the jury might decide the witness was a much 
greater distance down the road to have experienced all that occurred at 


that time, at a rate of speed of about 25 miles per hour. This would be 
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of particular significance to the jury when considering that the defendant's 
automobile was traveling something less than 25 miles per hour, affording 
the defendant a much greater opportunity to avoid striking the child. 
Hence, defendant's characterization or conclusion of fact, "Only a short 
interval of time then passed before the accident occurred and the boy 
could not have traveled more than seventeen to twenty feet across the 
thirty-foot roadway during the interval" would not necessarily have been 
concurred in by the jury. ! 


3. Appellee contends this Court was in error in taking the position 
that because the driver of the car coming in the opposite direction saw 
the boy that the Appellee likewise should have seen him. He gives two 
reasons for this contention. First, that Appellee's car was closer to the 
point of the accident than the Kemp car at the time the boy started across 
the road-way. No reference is made by the Appellee to any specific 
testimony to demonstrate this point. Since the evidence clearly shows 
that the defendant had an unobstructed view down the road, such a prem- 
ise would appear to be without merit. Also, it is respectfully suggested 
that a driver can see further down the road on his left side than his right, 
and the defendant would have had a better view of the child + las Kemp, 
as well as more time to avoid striking him. 


The Appellee'’s second contention is that it was dusk, visibility 
was extremely limited, the boy was off the roadway on the other side, and 
until he started there was no reason for Appellee to apprehend the fact 
that he would suddenly cross the roadway. The jury would have no reason 
to speculate about the visibility at the time of the accident, when there 
was positive testimony by Kemp that he was able to see about fifty yards 
down the road. Actually, what is more important, the jury would be well 
within the limits of good reasoning, to conclude that if Kemp was able to 
observe the child and take steps to avoid striking him, certainly the de- 
fendant had the same clear view. 


v 
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4, This Court in the case of D. C. Transit System, Inc. v. Bates, 
U.S. App. D. C. No. 14,385, decided December 11, 1958, held that a bus 
driver is under no duty to sound horn or stop bus upon observing young 
child standing on sidewalk near curb unless he has some notice that 
child will run into street. The instant case must be distinguished from 
the cited case in that there were present in the instant case ample notice 
to moving traffic in both directions that the minor plaintiff was contem- 
plating a crossing: in the cited case, the child has his back to the street, 
and standing on the sidewalk; in the instant case, the child was poised at 
the edge of the road looking at moving traffic. In the cited case, Judge 
Danaher, in his dissent, goes even further in stating that it is enough 
that the circumstances were such as to indicate a reasonable chance 
that the boy was inattentive and would not discover the approach of the 
bus, and that the driver was not entitled to act upon his own assumptions 
when it was within his power to make a reasonable effort to avoid injury. 
Judge Danaher concluded his remarks by saying that if under one view 
of the evidence, the accident might have been prevented had the servant 
acted with prudence and promptness, it is for a jury to say whether a 
recovery may be had. : 


It is respectfully submitted that this Court need not go as far as 
is suggested by the opinion of Judge Danaher referred to above, but that 
the majority opinion in the Bates case clearly supports the Appellants’ 
contentions in the case at bar. | | 


| 
! 


RALPH R. SACHS 


Dupont Circle Bldg. 
Washington, D.C. | 


| 


Attorney for the Appellants. 
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